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DEPARTMENT OF AGRICULTURE

Rural Housing Service

Rural Business—Cooperative Service
Rural Utilities Service

Farm Service Agency

7 CFR Part 1942
RIN 0570-AA36

Rural Business Enterprise Grants and
Television Demonstration Grants;
Definition of ““Rural Area”” and New
Types of “Eligible Small and Emerging
Private Business Enterprises”

AGENCY: Rural Business-Cooperative

Service, USDA.

ACTION: Interim final rule with request
for comments.

SUMMARY: The Rural Business—
Cooperative Service (RBS) is amending
the Rural Business Enterprise Grant
(RBEG) Program regulation by revising
the definition of rural area to comply
with the amendment to section 343(a) of
the Consolidated Farm and Rural
Development Act (7 U.S.C. 1991(a))
made by section 6020 of the Farm
Security and Rural Investment Act of
2002. The intended effect of this action
is to provide a consistent definition of
rural and rural area for programs
administered under the Rural
Community Advancement Program.
RBS will be adding nonprofit entities
and other tax-exempt organizations as
eligible small and emerging private
business enterprises under certain
circumstances to comply with the
amendment to section 310B(c)(1) of the
Consolidated Farm and Rural
Development Act (7 U.S.C.1932(c))
made by Section 6014 of the Farm
Security and Rural Investment Act of
2002. The intended effect of this action
is to give priority to the newly

authorized small and emerging private
business enterprises.

EFFECTIVE DATE: December 20, 2002.
Comments must be received on or
before February 18, 2003.

ADDRESSES: Submit written comments
via U.S. Postal Service, in duplicate, to
the Regulations and Paperwork
Management Branch, Attention Cheryl
Thompson, U.S. Department of
Agriculture, Rural Development, STOP
0742, 1400 Independence Avenue SW.,
Washington, DC 20250—0742. Submit
written comments via Federal Express,
in duplicate, to the Regulations and
Paperwork Management Branch,
Attention Cheryl Thompson, U.S.
Department of Agriculture, Rural
Development, 300 7th Street SW., 7th
Floor, Washington, DC 20024.
Comments may be submitted via the
Internet by addressing them to
comments@rus.usda.gov and must
contain the word “‘rural” in the subject.
All written comments will be available
for public inspection during normal
working hours at the 300 7th Street SW.,
address listed above.

FOR FURTHER INFORMATION CONTACT:
Amy Cavanaugh, Rural Development
Specialist, Specialty Lenders Division,
Rural Business-Cooperative Service,
U.S. Department of Agriculture, STOP
3225, 1400 Independence Ave. SW.,
Washington, DC 20250-3225,
Telephone (202) 690-2516. The TDD
number is (800) 877-8339 or (202) 708—
9300.

SUPPLEMENTARY INFORMATION:

Classification

This rule has been determined to be
non-significant under Executive Order
12866.

Programs Affected

The Catalog of Federal Domestic
Assistance number for the program
impacted by this action is 10.769, Rural
Development Grants.

Paperwork Reduction Act

There are no reporting and
recordkeeping requirements associated
with this interim final rule.

Intergovernmental Review

The RBEG Program is subject to the
provisions of Executive Order 12372,
which requires intergovernmental
consultation with State and local
officials. RBS will conduct

intergovernmental consultation in the
manner delineated in RD Instruction
1940-], “Intergovernmental Review of
Rural Development Programs and
Activities,” and in the notice related to
7 CFR part 3015, subpart V (48 FR
29112, June 24, 1983).

Regulatory Flexibility Act

In compliance with the Regulatory
Flexibility Act (5 U.S.C. 601-602), the
undersigned has determined and
certified by signature of this document
that this rule will not have a significant
economic impact on a substantial
number of small entities. New
provisions included in this rule will not
impact a substantial number of small
entities to a greater extent than large
entities. Therefore, a regulatory
flexibility analysis was not performed.

Civil Justice Reform

This interim final rule has been
reviewed under Executive Order 12988,
Civil Justice Reform. In accordance with
this rule: (1) All State and local laws
and regulations that are in conflict with
this rule will be preempted; (2) no
retroactive effect will be given to this
rule, and (3) administrative proceedings
in accordance with the regulations of
the Agency at 7 CFR part 11 must be
exhausted before bringing suit in court
challenging action taken under this rule
unless those regulations specifically
allow bringing suit at an earlier time.

Environmental Impact Statement

This document has been reviewed in
accordance with 7 CFR part 1940,
subpart G, “Environmental Program.”
RBS has determined that this action
does not constitute a major Federal
action significantly affecting the quality
of the human environment, and in
accordance with the National
Environmental Policy Act of 1969, 42
U.S.C. 4321 et seq, an Environmental
Impact Statement is not required.

Unfunded Mandates Reform Act

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), Pub. L.
104—4, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and tribal governments and the private
sector. Under section 202 of the UMRA,
RBS must prepare a written statement,
including a cost-benefit analysis, for
proposed and final rules with “Federal
mandates” that may result in
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expenditures to State, local or tribal
governments, in the aggregate, or to the
private sector, of $100 million or more
in any 1 year. When such a statement
is needed for a rule, section 205 of
UMRA generally requires RBS to
identify and consider a reasonable
number of regulatory alternatives and
adopt the least costly, more cost-
effective or least burdensome alternative
that achieves the objectives of the rule.

This rule contains no Federal
mandates (under the regulatory
provisions of title I of the UMRA) for
State, local, and tribal governments or
the private sector. Thus, this rule is not
subject to the requirements of sections
202 and 205 of UMRA.

Executive Order 13132, Federalism

It has been determined under
Executive Order 13132, Federalism, that
this rule does not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.
The provisions contained in this rule
will not have a substantial direct effect
on States or their political subdivisions
or on the distribution of power and
responsibilities among the various
levels of government.

Background

This regulatory package is an
initiative mandated from Congress to
revise the definition of rural area and
add nonprofit entities and other tax-
exempt organizations as eligible small
and emerging private business
enterprises when certain conditions
exist. Section 6020 of the Farm Security
and Rural Investment Act of 2002,
Public. Law. 107—424, amended section
343(a) of the Consolidated Farm and
Rural Development (ConAct) to change
the definition of rural area for several
programs authorized under that Act,
including the RBEG Program. Section
343(a)(13) of the ConAct provides, in
part, as follows:

(13) Rural and Rural Area—

(A) In General.—Except as otherwise
provided in this paragraph, the terms
‘rural’ and ‘rural area’ mean any area
other than—

(i) A city or town that has a
population of greater than 50,000
inhabitants; and

(ii) The urbanized area contiguous
and adjacent to such as city or town.

The revised definition in Section
343(a) of the ConAct supersedes the
current definition for rural area used for
the RBEG Program. The current
definition includes “‘all territory of a
State that is not within the outer
boundary of any city having a
population of 50,000 or more and its
immediately adjacent urbanized and

urbanizing areas with a population
density of more than 100 persons per
square mile, as determined by the
Secretary of Agriculture according to the
latest decennial census of the United
States.” The new definition in Section
343(a)(13) expands eligibility to include
urbanizing areas; adds “town” to an
area which can have a population of
50,000 or more; and deletes the
requirement that the urbanized area be
“immediately” adjacent to the city,
requiring only that it be ““contiguous
and adjacent” to the city or town. Cities
or towns with populations greater than
50,000 inhabitants and the urbanized
area, which is contiguous and adjacent
to such cities and towns, are ineligible
for the RBEG Program. This revision is
intended to help the Agency simplify
the rural area eligibility determination
process and provide a consistent
definition of rural area for programs
administered by RBS under the Rural
Community Advancement Program.

Congress also added nonprofit entities
and other tax-exempt organizations as
eligible small and emerging private
business enterprises under certain
circumstances. The end result of a
project funded under the RBEG Program
must finance or develop a small and
emerging private business enterprise. A
small and emerging private business
enterprise is defined as a business that
has no more than 50 new employees
and has less than $1 million in gross
revenues. Under the new legislation, if
the small and emerging private business
enterprise is a nonprofit entity or other
tax-exempt organization located in a
city, town or unincorporated area with
a population of 5,000 or less and has a
principal office on land of an existing or
former Native American reservation, it
is exempt from meeting the small and
emerging private business enterprise
definition previously discussed. In
addition, it is intended for these types
of business enterprises to receive
additional priority points for funding.

Discussion of Interim Final Rule

It is the policy of this Department that
rules relating to public property, loans,
grants, benefits or contracts shall be
published for comment notwithstanding
the exemption of 5 U.S.C. 553 with
respect to such rules. However, it would
be contrary to the public interest to wait
for public comment before
implementing the mandated Act.
Comments will be accepted for 60 days
after publication of this interim final
rule and will be considered in the
development of the final rule.

List of Subjects in 7 CFR Part 1942

Business and industry, Grant
programs—Housing and community
development, Industrial park, Rural
areas.

Therefore, chapter XVIII, title 7, Code
of Federal Regulations, is amended as
follows:

PART 1942—ASSOCIATIONS

1. The authority citation for part 1942
is revised to read as follows:

Authority: 5 U.S.C. 301, 7 U.S.C. 1932, 7
U.S.C. 1989, and 16 U.S.C. 1005.

Subpart G—Rural Business Enterprise
Grants and Television Demonstration
Grants

2. Amend § 1942.304 to revise the
definition of “rural and rural area’ and
remove the definitions of ‘“urbanized
area’” and ‘‘urbanizing area” to read as
follows:

§1942.304 Definitions.

* * * * *

Rural and Rural Area. Any area other
than a city or town that has a population
of greater than 50,000 inhabitants and
the urbanized area contiguous and
adjacent to such a city or town
according to the latest decennial census
of the United States.

* * * * *

3. Amend §1942.305 as follows: a.
Revise paragraph (a);

b. Add a new paragraph (b)(3)(iv)(G).
The revision and addition read as
follows:

§1942.305 Eligibility and priority.

(a) Eligibility. (1) RBE grants may be
made to public bodies and private
nonprofit corporations serving rural
areas. Public bodies include States,
counties, cities, townships, and
incorporated town and villages,
boroughs, authorities, districts, and
Indian tribes on Federal and State
reservations and other Federally
recognized Indian Tribal groups in rural
areas.

(2) The end result of the project must
finance or develop a small and emerging
private business enterprise. The small
business receiving assistance must meet
the definition contained in § 1942.304.
However, if the small and emerging
private business enterprise is an eligible
nonprofit entity or other tax-exempt
organization located in a city, town or
unincorporated area with a population
of 5,000 or less and has a principal
office on land of an existing or former
Native American reservation, the small
and emerging private business
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enterprise is exempt from meeting the
definition contained in § 1942.304.

(3) Regional Commission Grant
applicants must meet eligibility
requirements of the Regional
Commission and also of the Agency, in
accordance with paragraph (a)(1) of this
section, for the Agency to administer the
Regional Commission Grant under this
subpart.

(4) Television demonstration grants
may be made to statewide, private,
nonprofit, public television systems
whose coverage is predominantly rural.
An eligible applicant must be organized
as a private, nonprofit, public television
system, licensed by the Federal
Communications Commission, and
operated statewide and within a
coverage area that is predominantly
rural.

(b) * * *

(3) * Kk %

(IV] * *x *

(G) The project will assist a small and
emerging private business enterprise as
described in § 1942.305 (a)(2) of this
subpart—10 points.

* * * * *

Dated: December 13, 2002.
Thomas C. Dorr,
Under Secretary.
[FR Doc. 02—32050 Filed 12—19-02; 8:45 am]
BILLING CODE 3410-XV-U

DEPARTMENT OF THE TREASURY

Office of Thrift Supervision

12 CFR Parts 506, 559, 562, and 563
[No. 2002—64]
RIN 1550-AB55

Savings Associations—Transactions
with Affiliates

AGENCY: Office of Thrift Supervision,
Treasury.

ACTION: Interim final rule with request
for comment.

SUMMARY: The Office of Thrift
Supervision (OTS) is revising its
regulations on transactions with
affiliates. This interim final rule
conforms OTS regulations to the Board
of Governors of the Federal Reserve
System (FRB) final rule implementing
sections 23A and 23B of the Federal
Reserve Act (FRA). The FRB rule
(Regulation W) combines statutory
restrictions on transactions with
affiliates with new and existing
interpretations and exemptions.

DATES: This interim final rule is
effective April 1, 2003. Comments must

be received on or before February 18,
2003.

ADDRESSES: Mail: Send comments to
Regulation Comments, Chief Counsel’s
Office, Office of Thrift Supervision,
1700 G Street, NW., Washington, DC
20552, Attention: No. 2002-64.
Commenters should be aware that there
have been unpredictable and lengthy
delays in postal deliveries to the
Washington, DC area in recent weeks
and may prefer to make their comments
via facsimile, e-mail, or hand delivery.

Delivery: Hand deliver comments to
the Guard’s Desk, East Lobby Entrance,
1700 G Street, NW., from 9 a.m. to 4
p-m. on business days, Attention:
Regulation Comments, Chief Counsel’s
Office, No. 2002-64.

Facsimiles: Send facsimile
transmissions to FAX Number (202)
906-6518, Attention: No. 2002—64.

E-Mail: Send e-mails to
regs.comments@ots.treas.gov, Attention:
No. 2002-64, and include your name
and telephone number.

Availability of comments: OTS will
post comments and the related index on
the OTS Internet Site at
www.ots.treas.gov. In addition, you may
inspect comments at the Public Reading
Room, 1700 G Street, NW., by
appointment. To make an appointment
for access, call (202) 906-5922, send an
e-mail to public.info@ots.treas.gov, or
send a facsimile transmission to (202)
906-7755. (Please identify the materials
you would like to inspect to assist us in
serving you.) We schedule
appointments on business days between
10 a.m. and 4 p-m. In most cases,
appointments will be available the
business day after the date we receive a
request.

FOR FURTHER INFORMATION CONTACT:
Karen A. Osterloh, Special Counsel,
(202) 906-6639, Regulations and
Legislation Division, Chief Counsel’s
Office, or Donna Deale, Manager, (202)
906-7488, Supervision Policy, Office of
Thrift Supervision, 1700 G Street, NW.,
Washington, DC 20552.

SUPPLEMENTARY INFORMATION:

I. Background

Section 11(a)(1) of the Home Owners’
Loan Act (HOLA) (12 U.S.C. 1468(a)(1))
applies sections 23A and 23B of the
FRA (12 U.S.C. 371c and 371c-1) to
every savings association “in the same
manner and to the same extent” as if the
savings association were a member bank
of the Federal Reserve System.

Section 23A of the FRA imposes three
major limitations on a member bank’s
(and its subsidiaries’) transactions with
affiliates. First, section 23A limits the
amount of “‘covered transactions” with

any single affiliate to no more than 10
percent of the member bank’s capital
stock and surplus. Covered transactions
with all affiliates are limited to no more
than 20 percent of the member bank’s
capital stock and surplus. A covered
transaction includes a loan or extension
of credit to an affiliate, a purchase of or
investment in securities issued by an
affiliate, a purchase of assets from an
affiliate, the acceptance of securities
issued by an affiliate as collateral
security for a loan or extension of credit
to any person or company, and the
issuance of a guarantee, acceptance, or
letter of credit on behalf of an affiliate.

Second, section 23A requires that all
covered transactions between a member
bank and its affiliates be on terms and
conditions that are consistent with safe
and sound banking practices and
prohibits a member bank from
purchasing low-quality assets from an
affiliate. Finally, section 23A requires
that a member bank’s extensions of
credit to affiliates and guarantees on
behalf of affiliates be appropriately
secured by a statutorily defined amount
of collateral.

Section 23B of the FRA protects
member banks by requiring that
transactions between the bank and its
affiliates occur on market terms—on
terms and under circumstances that are
substantially the same, or at least as
favorable to the bank, as those
prevailing at the time for comparable
transactions with unaffiliated
companies. Section 23B applies to
covered transactions under section 23A,
as well as other transactions, such as the
sale of securities or other assets to an
affiliate and the payment of money or
the furnishing of services to an affiliate.
Section 23B also prohibits certain
purchases and acquisitions of securities
by a member bank or its subsidiary
subject to certain conditions, and
prohibits certain advertisements or
agreements that state or suggest that the
member bank is responsible for the
obligations of its affiliates.

In addition to the section 23A and
23B restrictions, section 11(a)(1) of the
HOLA imposes two prohibitions on
savings associations. First, a savings
association may not make a loan or
other extension of credit to any affiliate
unless that affiliate is engaged only in
activities that a bank holding company
may conduct. In addition, no savings
association may purchase or invest in
securities issued by an affiliate, other
than with respect to shares of a
subsidiary. Section 11(a)(4) of the HOLA
authorizes OTS to impose such
additional restrictions on any
transaction between a savings
association and any affiliate as it
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determines to be necessary to protect
the safety and soundness of the
association.

In 1991, OTS issued comprehensive
rules implementing section 11(a) of the
HOLA.® These rules, which are
currently codified at 12 CFR 563.41 and
563.42 (2002), define and clarify the
application of sections 23A and 23B to
savings associations and their
subsidiaries, implement the two
prohibitions imposed under section
11(a) of the HOLA, and impose
additional restrictions and safeguards,
as authorized by section 11(a)(4) of the
HOLA. OTS has made only minor
amendments to these rules since 1991.

The FRB has statutory authority to
issue regulations to administer and
carry out the purposes of sections 23A
and 23B of the FRA.2 Until recently, the
FRB had promulgated no
comprehensive regulations on this
subject. Instead, the FRB relied on a
series of regulatory interpretations and
informal staff guidance.? The FRB
recently issued Regulation W, a
comprehensive final rule implementing
sections 23A and 23B of the FRA .4
Regulation W incorporates many
existing FRB interpretations, supersedes
certain outdated interpretations,
exempts specific types of transactions,
and implements revisions to sections
23A and 23B contained in the Gramm-
Leach-Bliley Act (GLBA).5

The FRB’s final rule does not by its
terms apply to savings associations.
However, because sections 23A and 23B
apply to every savings association in the
same manner and to the same extent as
if the savings association were a
member bank, OTS is revising its
regulations on transactions with
affiliates to reflect Regulation W.
Today’s interim final rule has three
goals:

» To incorporate all applicable
provisions and exceptions prescribed by
the FRB in Regulation W;

» To provide guidance concerning the
relationship between the additional
prohibitions under section 11(a)(1) of
the HOLA and Regulation W; and

* To set out the additional
restrictions OTS imposes under section
11(a)(4) of the HOLA.

156 FR 34005 (July 25, 1991).

212 U.S.C. 371c(f), 371c-1(e).

3The FRB codified some of these interpretations
at 12 CFR 250.240 through 250.250 (2002).

467 FR 76560 (Dec. 12, 2002), to be codified as
12 CFR part 223. In this rule, OTS cites to 12 CFR
part 223 as it will be codified in the 2003 Code of
Federal Regulations, rather than by citation to
publication of the final rule in the Federal Register

5Pub. L. No. 106-102, 113 Stat. 1338 (1999).

II. General Approach

OTS is replacing its existing rules on
transactions with affiliates at 12 CFR
563.41 and 563.42 (2002) with a new
interim final rule, which will be
codified at 12 CFR 563.41. The interim
final rule cross references the
substantive provisions contained in
Regulation W; interprets Regulation W
to the extent necessary to apply these
restrictions to savings associations;
incorporates the prohibitions in section
11(a)(1) of the HOLA; and imposes
various additional restrictions on
savings associations under section
11(a)(4) of the HOLA.

OTS considered, but is not adopting,
an alternative presentation. Specifically,
OTS reviewed whether its rule should
restate, with appropriate revisions, all of
Regulation W. While this alternative
presentation would consolidate in one
place all regulations under section 11(a)
of the HOLA, OTS believes that this
approach would be duplicative.
Moreover, this approach would require
OTS to revise its regulations every time
that the FRB amends Regulation W. The
approach in this interim final rule, on
the other hand, will ensure that most
amendments to Regulation W are
automatically incorporated in OTS rules
without further notice and comment
rulemaking. OTS specifically seeks
public comment on which approach is
more suitable.

III. Interim Final Rule—12 CFR 563.41
A. Scope

The interim final rule at § 563.41(a)
sets out the scope of the new rule.
Specifically, it states that § 563.41
implements section 11(a) of the HOLA,
which applies sections 23A and 23B of
the FRA to every savings association in
the same manner and to the same extent
as if the association were a member
bank; prohibits certain types of
transactions with affiliates; and
authorizes OTS to impose additional
restrictions on savings association
transactions with affiliates.

The interim final rule implements
only section 11(a) of the HOLA. It does
not contain every statutory or regulatory
restriction on transactions between
savings associations and their affiliates.
For example, the rule does not address
additional restrictions on transactions
with affiliates that OTS may require as
prompt corrective action under section
38(f)(2)(B) of the Federal Deposit
Insurance Act (FDIA). 12 U.S.C.
18310(f)(2)(B).

B. Sections 23A and 23B of the FRA/
Regulation W

The interim final rule at § 563.41(b)
states that a savings association must
comply with sections 23A and 23B of
the FRA and Regulation W. To clarify
Regulation W for savings associations,
OTS has prepared a chart briefly
explaining how specific sections of
Regulation W apply and explaining why
other sections do not apply to savings
associations. These provisions are
described below.

1. Applying Regulation W to Savings
Associations

Regulation W by its terms applies
only to member banks and defines this
term as “‘any national bank, State bank,
banking association, or trust company
that is a member of the Federal Reserve
System. For purposes of this definition,
an operating subsidiary of a member
bank is treated as part of the member
bank.” 12 CFR 223.3(w). To ensure that
Regulation W applies to savings
associations and their subsidiaries in
the same manner and to the same extent
as member banks, the interim final rule
at §563.41(b)(11) states that the term
“member bank’’ as used in Regulation
W includes a savings association.

Like the existing rule, the interim
final rule defines ‘‘savings association”
to include federal and state-chartered
savings associations and most thrift
subsidiaries.® Savings association also
includes any savings bank or
cooperative bank that is a savings
association under section 10(l) of the
HOLA.” This provision reflects the
agency’s long-standing interpretation
that a savings bank or cooperative bank
that elects to be treated as a savings
association for the purposes of section
10(1) of the HOLA has also made an
election to be treated as a savings
association for the purposes of section
11 of the HOLA.8 Accordingly, the
interim final rule continues to include
within the definition of savings
association those state banks and
cooperative banks that are subsidiaries
of section 10(1) holding companies.

6 See 12 CFR 563,41(b)(5)(2002), which
incorporates the definition of savings association at
12 CFR 583.21(2002). Thrift subsidiaries are
discussed below.

7 Section 10(1) of the HOLA states:
“Notwithstanding any other provision of law, a
savings bank (as defined in [12 U.S.C. 1813(g)]) and
a cooperative bank that is an insured bank (as
defined in [12 U.S.C. 1813(H)]) upon application
shall be deemed to be a savings association for the
purposes of [section 10 of the HOLA], if the Director
[of OTS] determines that such bank is a qualified
thrift lender * * *.” 12 U.S.C. 1467A(1).

8 See section 10(d) of the HOLA. 12 U.S.C.
1467a(d).
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OTS has also revised the reference to
“operating subsidiaries.” Under
Regulation W, the definition of affiliate
generally excludes any company that is
a subsidiary of the member bank unless
the subsidiary is: (1) A depository
institution; (2) a financial subsidiary;®
(3) a company that is directly controlled
by one or more affiliates (other than
depository institution affiliates) or by a
shareholder that controls the member
bank or a group of shareholders that
together control the member bank; (4) an
employee stock option plan, trust, or
other similar organization that exists for
the benefit of the shareholders, partners,
members, or employees of the member
bank; or (5) any other company that the
FRB or appropriate banking agency
determines to be an affiliate. 12 CFR
223.2(b)(1)(i)—(v). The FRB refers to all
non-affiliate subsidiaries as “operating
subsidiaries.” 12 CFR 223.3(aa). OTS
believes that this term is unnecessary
and confusing given the use of the term
“operating subsidiary” in other OTS
regulations. See 12 CFR part 559.
Accordingly, the chart at § 563.41(b) of
the interim final rule does not use the
term “‘operating subsidiary.” Instead,
where it is appropriate to refer to a
subsidiary that is not an affiliate, the
chart uses the phrase ‘“non-affiliate
subsidiary.”

2. Affiliates

Under Regulation W, the term
“affiliate”” is defined to include parent
companies (any company that controls
the member bank); companies under
common control with the member bank;
companies under other types of
common control; companies with
interlocking directors or trustees;
companies that are sponsored and
advised on a contractual basis by the
member bank, its subsidiary, or an
affiliate; investment companies for
which a member bank or any affiliate is
an investment advisor; depository
institution subsidiaries of a member
bank; financial subsidiaries; companies
held under merchant banking or
insurance company investment
authority; partnerships for which the
member bank or an affiliate serves as
general partner; subsidiaries of affiliates;
and other companies that the FRB
deems to be an affiliate of the member
bank. 12 CFR 223.2(a). This definition
specifically excludes certain companies,
including most subsidiaries of member
banks. 12 CFR 223.2(b). The interim
final rule adopts the FRB definition of
affiliate except as described below.

9Financial subsidiaries are discussed in this
preamble at section IIL.B.2.b.

a. Control

One of the fundamental concepts
underlying the definition of affiliate is
the concept of control. Regulation W
states that control by a company or
shareholder over another company
means that:

* The company or shareholder,
directly or indirectly, or acting through
one or more other persons, owns,
controls, or has the power to vote 25
percent or more of any class of voting
securities or other similar voting interest
of the other company.

* The company or shareholder
controls in any manner the election of
a majority of the directors, trustees, or
general partners (or individuals
exercising similar functions) of the other
company.

» The Board determines, after notice
and opportunity for hearing, that the
company or shareholder, directly or
indirectly, exercises a controlling
influence over the management or
policies of the other company. 12 CFR
223.3(g)(1).

Regulation W also includes specific
provisions addressing ownership or
control of shares as a fiduciary, shares
by a subsidiary, convertible securities,
and nonvoting equity securities. See 12
CFR 223.3(g)(2)—(5).

When OTS promulgated its
transactions with affiliates regulation in
1991, it exercised its authority under
section 11(a)(4) of the HOLA to expand
the definition of control. Specifically,
existing § 563.41(b)(3) states that a
company or shareholder has control
over another company if the company or
shareholder, directly or indirectly, or
acting through one or more other
persons owns, controls, or has the
power to vote 25 percent or more of any
class of voting securities of the other
company or if the company or
shareholder would be deemed to control
another company under 12 CFR 574.4(a)
or presumed to control the company
under 12 CFR 574.4(b). As a related
matter, OTS also applied its own
concept of control to define a subsidiary
of a savings association. Specifically,
existing § 563.41(b)(4) defines
subsidiary of a savings association as a
company that is controlled by a savings
association within the meaning of part
574.

This interim final rule at
§563.41(b)(6) continues to use the
existing OTS definition of control.10

100TS made one minor revision to its existing
definition of control. Under OTS’s current
transactions with affiliates rules, no company is
deemed to own or control a company by virtue of
its ownership or control of shares in a fiduciary
capacity, except under certain circumstances. OTS

OTS-regulated savings associations are
accustomed to applying part 574 control
concepts to transactions with affiliates
and in numerous other contexts. See
definitions of control used in 12 CFR
part 559 (subordinate organizations) and
12 CFR part 563b (the mutual-to-stock
conversions rule). While this definition
is more expansive than the FRB’s
definition of control, its use is
consistent with section 11(a)(4) of the
HOLA, which permits OTS to impose
additional restrictions on savings
associations’ transactions with affiliates.
OTS specifically requests comment on
whether these control rules continue to
be appropriate or whether it should
conform these rules more closely to
Regulation W.

b. Financial Subsidiaries

Regulation W defines affiliate to
include a financial subsidiary of a
member bank. 12 CFR 223.2(a)(8). A
financial subsidiary is defined as any
subsidiary of a member bank that
“engages, directly or indirectly, in any
activity that national banks are not
permitted to engage in directly or that
is conducted on terms and conditions
that differ from those that govern the
conduct of such activity by national
banks.” The definition excludes a
subsidiary that ““a national bank is
specifically authorized to own or
control by the express terms of a Federal
statute * * *.711

Approximately 100 thrifts have
investments in subsidiaries called
service corporations that engage in
activities in which a national bank may
not engage directly. Regulation W did
not address whether these thrift
subsidiaries would be considered to be
financial subsidiaries. For the reasons
stated below, OTS concludes that
savings association subsidiaries are not
financial subsidiaries under the
definition in Regulation W.

OTS believes that service corporations
would fall within the exception to the
definition of financial subsidiary. As
noted above, Regulation W states that a
financial subsidiary does not include a
subsidiary that a national bank is
specifically authorized by the express
terms of a Federal statute to own or
control. This exception is based on the
definition of a financial subsidiary of a
national bank at 12 U.S.C. 24a, which
also expressly provides that bank
service companies are not financial

has updated this provision to more closely reflect
the related FRB provision at 12 CFR 223.3(g)(2).
1112 CFR 223.3(p).
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subsidiaries under the exception.'2 To
apply this exception to savings
associations “in the same manner and to
the same extent” as member banks, OTS
believes that it is appropriate to exclude
any subsidiary that a savings association
is specifically authorized by Federal
statute to own or control. Since federal
savings associations are specifically
authorized to invest in and control
service corporations under section
5(c)(4)(B) of the HOLA, service
corporations would be excluded.

OTS also believes that the statutory
scheme underlying GLBA strongly
indicates that Congress did not
contemplate that a savings association
would own or control a financial
subsidiary as that term is defined in
section 23A of the FRA. Section 121 of
GLBA added the new provisions
addressing financial subsidiaries. In
addition to the changes to section
23A(e) of the FRA, section 121 added
extensive provisions governing financial
subsidiaries of national banks 13 and
parallel provisions addressing financial
subsidiaries of insured state banks.14
However, no GLBA provision explicitly
referred to a financial subsidiary of a
savings association and no legislative
history hinted that the GLBA’s new
financial subsidiary provisions would
have any impact on thrift subsidiaries.
Moreover, while section 121 included
numerous statutory revisions
reconciling the new financial subsidiary
provisions with existing sections of the
FDIA, the FRA, the Bank Holding
Company Act, and the Revised Statutes,
GLBA included no similar conforming
revisions to the HOLA or the Savings
and Loan Holding Company Act.
GLBA’s failure to reconcile conflicting
provisions in these two acts strongly
suggests that Congress did not intend to
include thrift subsidiaries as financial
subsidiaries.15

127U.S.C. 24a(g)(3)(B) states that subsidiaries that
a national bank may control under the Bank Service
Company Act are excluded as finance subsidiaries.

13 Section 121(a) of GLBA added 12 U.S.C. 24a,
which specifically authorizes national banks to
conduct activities through financial subsidiaries;
regulates the activities that may be conducted by
those financial subsidiaries; and imposes various
restrictions on national banks that control financial
subsidiaries.

14 Section 121(d) of GLBA added section 46 to the
FDIA to permit an insured state bank to control an
interest in a subsidiary that engages in activities
that would be permissible for a national bank to
conduct through a financial subsidiary. Section 46
includes safety and soundness firewalls that
generally require insured state banks to comply
with the same conditions and restrictions that apply
to a national bank under 12 U.S.C. 24a, including
restrictions on transactions with financial
subsidiaries.

15 For example, GLBA made no conforming
revisions to section 11 (a)(1)(B) of the HOLA, which
prohibits thrifts from purchasing or investing in

The text of section 23A(e) of FRA
provides further evidence that Congress
did not intend to include thrift
subsidiaries as financial subsidiaries.
Section 23A(e)(1) defined financial
subsidiary as any company that is “a
subsidiary of a bank that would be a
financial subsidiary of a national bank
under [12 U.S.C. 24a].” Congress could
have used the phrase ‘“‘a subsidiary of an
insured depository institution that
would be a financial subsidiary of a
national bank.”16 The use of the phrase
“subsidiary of a bank that would be a
financial subsidiary of a national bank,”
however, suggests that Congress
intended a limited application of this
definition only to subsidiaries of
national and state banks.

OTS notes that a contrary
interpretation would also fail to
recognize that Congress specifically and
comprehensively addressed the
regulation of savings associations and
their subsidiaries in the Financial
Institutions Reform, Recovery, and
Enforcement Act of 1989 (FIRREA).17 In
FIRREA, Congress was aware that
certain subsidiaries could engage in
activities that were impermissible for a
parent savings association under section
5(c)(4)(B) of HOLA, and that these
activities were broader than the
activities allowed for national banks and
their subsidiaries. As a part of that
legislation, Congress enacted various
provisions specifically designed to
address transactions by savings
associations with their subsidiaries.
Many of these restrictions serve similar
purposes as the restrictions on
transactions with financial subsidiaries
addressed by section 23A(e) of the
FRA.18

securities issued by an affiliate, other than with
respect to shares of a subsidiary. Section 23A(e)(2)
of the FRA specifically states that a financial
subsidiary ‘“‘shall be deemed to be an affiliate of the
bank” and “shall not be deemed to be a subsidiary
of the bank.” If a service corporation were a
financial subsidiary and, thus, an affiliate and not
a subsidiary, section 11 and section 23A(e)(2)—
when read together—would prohibit a savings
association from investing in the service
corporation’s securities. This would nullify a
federal savings association’s express authority to
invest in service corporations under section
5(c)(4)(B) of the HOLA. Similar issues could be
raised regarding section 11(a)(1)(A) of the HOLA,
which prohibits thrifts from making any loan or
extension of credit to an affiliate engaged in
activities that are not permitted to bank holding
companies.

16 Compare 12 U.S.C. 24a(g)93) (the term
“financial subsidiary means any company that is
controlled by one or more insured depository
institutions * * *”),

17 Pub. L. No. 101-73, 103 Stat. 183 (1989).

18 For example, section 23A of the FRA restricts
covered transactions with financial subsidiaries,
including limits on loans, extensions of credit, and
purchases of, or investments in, securities issued by
affiliates. See 12 U.S.C. 371¢(b)(7)(A) and (B),

Finally, OTS believes that its
interpretation is consistent with the
purposes of sections 23A and 23B of the
FRA. These two provisions were
designed to limit the risks to an
institution (and the Federal deposit
insurance funds) from transactions
between the institution and its affiliates,
and to limit the ability of an institution
to transfer to its affiliates the subsidy
arising from the institution’s access to
the Federal safety net.1® OTS has
addressed these risks through its
comprehensive regulation of the
relationship between savings
associations and their subsidiaries.
Under this regulatory scheme, OTS has
not experienced significant problems
that would warrant the application of
sections 23A and 23B to these
subordinate organizations. In light of
this successful record, there is no
demonstrable need to apply affiliate
restrictions to thrift subsidiaries by
classifying them as financial
subsidiaries.

Accordingly, the interim final rule at
§563.41(b) states that the Regulation W
references to financial subsidiaries do
not apply to savings associations and
their subsidiaries. These references
include 12 CFR 223.2(a)(8) and (b)(1)(ii)
(affiliate includes a financial
subsidiary); 12 CFR 223.3(p) (definition
of financial subsidiary); and 12 CFR
223.32 (rules that apply to a financial
subsidiary of a member bank).

c. Companies That Are Both
Subsidiaries and Affiliates

Under Regulation W, subsidiaries of a
member bank are generally not affiliates
unless the subsidiary is: (1) A
depository institution; (2) a financial
subsidiary; (3) directly controlled by
one or more affiliates (other than
depository institution affiliates) of the
member bank, by a shareholder that
controls the member bank, or by a group
of shareholders that together control the
member bank; (4) an employee stock
option plan (ESOP), trust, or similar
organization that exists for the benefit of
shareholders, partners, members, or
employees of the member bank or its
affiliates, or (5) determined by the FRB

FIRREA also established prudential limits on these
transactions. Section 5(t)(5) of the HOLA requires
Federal and state chartered savings associations to
deduct from capital all investments and extensions
of credit to any subsidiary engaged in activities taht
are not permissible for national banks. Other
depository institutions are not subject to as
extensive restrictions on their investments in
subsidiaries that engage in activities that re
impermissible to a national bank. By contrast,
national banks must deduct equity and retained
earnings in financial subsidiaries, but not debt
investments. 12 U.S.C. 24a(c).

1966 FR 24186 (May 11, 2000).



Federal Register/Vol. 67, No. 245/Friday, December 20, 2002/Rules and Regulations

77913

or appropriate federal banking agency to
be an affiliate.20

Except for references to financial
subsidiaries, the OTS interim final rule
follows Regulation W. This will modify
OTS’s current treatment of thrift
subsidiaries. In one respect, the interim
final rule will add to the definition of
affiliate a subsidiary that is an ESOP,
trust, or similar organization that exists
for the benefit of shareholders, partners,
members, or employees of the member
bank or its affiliates.

In another respect, the interim rule
will delete from the OTS definition of
affiliate “any company that would be an
affiliate under [12 CFR 563.41(b)(1)
(2002)] but for the fact that it is a
subsidiary of a savings association.”21
By contrast, the corollary provision of
Regulation W only includes as affiliates
those companies that are directly
controlled by one or more affiliates or
by shareholders that control the
institutions. The application of these
two provisions leads to slightly different
results. For example, a subsidiary that is
sponsored and advised on a contractual
basis by an affiliate of the savings
association is both a subsidiary and an
affiliate. Under the current OTS rule,
the entity would appear to be an
affiliate. Under Regulation W, the entity
would be a subsidiary, but not an
affiliate. While OTS may impose greater
restrictions on transactions by savings
associations, OTS believes that its
current rule is overly broad, particularly
in light of the authority discussed below
which permits OTS (or the FRB) to
deem any company (including a
subsidiary) to be an affiliate on a case-
by-case basis.

d. Companies Deemed To Be Affiliates

Section 223.2(a)(12) states that
“affiliate” includes any company that
the FRB or the appropriate federal
banking agency determines by
regulation or order to have a
relationship with the member bank or
any subsidiary or affiliate of the bank
such that covered transactions by the
bank with that company may be affected
by the relationship to the detriment of
the bank or its subsidiary.22 OTS’s

2012 CFR 223.2(b)(1)-(v).

21 See 12 CFR 563.41(b)(2)(i)(2002).

22 The FRB may make other determinations under
Regulation W that may affect institutions regulated
by OTS. For example, a savings association may
request the FRB to grant an exemption from the
requirements of section 23A or 23B of the FRA (12
CFR 223.43 and 223.55). The FRB generally seeks
OTS concurrence before it takes an action that
impacts an OTS-regulated institution. Thus, the
interim final rule does not require an institution to
notify OTS before it makes a request for exemption.
To expedite these requests, however, OTS-regulated
institutions should contact OTS when they file an
exemption request.

existing rule at § 563.41(b)(1)(v)(A) is
nearly identical to Regulation W.
However, existing § 563.41(b)(1)(v)(B)
adds that OTS may also deem a
company to be an affiliate if it
determines that the company presents a
risk to the safety or soundness of the
savings association. The OTS rule lists
a number of factors for OTS
consideration including the nature of
the activities conducted by the
company, the amount of transactions
with the savings association or its
subsidiaries, the financial condition of
the company or its parent savings
association, and other supervisory
factors.

The interim final rule addresses OTS
authority to make case-by-case
determinations at § 563.41(b)(3). OTS
has reworded the safety and soundness
standard to more accurately reflect
section 11(a)(4) of the HOLA and has
deleted the list of supervisory factors as
unnecessary. OTS, however, will
continue to consider these and other
factors when it makes its determination
under the safety and soundness
standard.23

3. Other Provisions of Regulation W
a. Capital Stock and Surplus

Regulation W’s definition of the
phrase “capital stock and surplus’ uses
capital terms such as Tier 1 and Tier 2
capital. By contrast, the existing OTS
definition of the phrase “capital stock
and surplus” cross-references the
definition of unimpaired capital and
unimpaired surplus under OTS’s loans-
to-one-borrower rule, which uses thrift-
specific capital terms such as core and
supplementary capital. To ensure that
thrifts will be able to apply this
definition, the interim rule continues to
use the current OTS definition. For
similar reasons, all citations to the Call
Report will refer to the Thrift Financial
Report.

b. U.S. Branches or Agencies of Foreign
Banks

OTS does not regulate U.S. branches
or agencies of foreign banks.
Accordingly, § 563.41(b) of the interim
final rule states that 12 CFR 223.61,
which addresses these entities, does not

apply.24

23 Currently, OTS may also, on a case-by-case
basis, elect to treat a company that is both an
affiliate and a subsidiary as a subsidiary. See 12
CFR 563.41(b)(2)(ii)(2002) (last phrase). OTS has
never exercised this authority and not included this
provision in the interim final rule.

240TS has made one additional revision that
affects the application of its current rule. Under
section23A(c) of the FRA, each loan, extension of
credit to, or guarantee, acceptance, or letter of credit
issued on behalf of, an affiliate must be secured by

C. Additional Prohibitions and
Restrictions under Section 11 of the
HOLA

Section 11(a) of the HOLA imposes
two prohibitions on savings associations
in addition to those found in sections
23A and 23B of the FRA, and authorizes
OTS to impose additional restrictions
on a savings association’s transactions
with affiliates. Paragraph (c) of the
interim final rule addresses these
additional provisions.

1. Regulation W Definitions

The interim final rule applies
Regulation W definitions to the
additional section 11 prohibitions and
restrictions, except as described in the
chart at §563.41(b) of the interim rule.

2. Loans and Extensions of Credit

Section 11(a)(1)(A) of the HOLA states
that “no loan or other extension of
credit may be made to any affiliate
unless that affiliate is engaged only in
activities described at section
10(c)(2)(F)(i) of [the HOLA].” Section
10(c)(2)(F)(@) of the HOLA refers to
activities “which the [FRB], by
regulation, has determined to be
permissible for bank holding companies
under [12 U.S.C. 1843(c)], unless the
Director, by regulation, prohibits or
limits any such activities for savings
and loan holding companies.”25 Thus,
under section 11(a)(1)(A), a savings
association may not make a loan or
other extension of credit to an affiliate
engaged in non-bank holding company
activities. OTS restates this restriction at
§563.41(c)(1) of the interim final rule.26

For the purposes of this prohibition,
the current rule states that a loan or
other extension of credit includes a
purchase of assets from an affiliate that
is subject to the affiliate’s agreement to
repurchase. As a result, the existing rule

collateral having a market value equal to a set
percentage of the transaction. A transaction that is
secured by notes, drafts, bills of exchange, or
bankers’ acceptances that are eligible for rediscount
or purchase by a Federal Reserve Bank must be
collateralized at 100 percent. 12 U.S.C.
371c(c)(10)(A)(iii). This provision requires only that
the cited instruments must be eligible for purchase
or reinvestment and imposes no requirement that
the institution must be a member bank. The current
OTS rule adds to the statutory provision by stating
that collateral that is eligible for rediscount or
purchase by a Federal Home Loan Bank may also
be collateralized at 100 percent. 12 CFR
563.41(c)(1)(i)(C). The additional language in the
current OTS rule is not necessary to ensure that
savings associations have parity with member
banks. Accordingly, the interim rule does not
include this current language provisions.

25 These activities include activities approved for
bank holding companies by regulation at 12 CFR
225.28, or by case-by-case order of the FRB in
accordance with 12 CFR 225.23 and 225.24.

26 The chart in the interim rule at § 563.41(b)(7)
also refers to this prohibition.
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generally prohibits these agreements
with affiliates that are engaged in non-
bank holding company activities. The
current rule, however, exempts certain
agreements that involve United States
Treasury securities and that meet
specified requirements.

Section 11 of the HOLA does not
define “loan or other extension of
credit,” and does not compel a legal
conclusion that purchases of assets that
are subject to an affiliate’s agreement to
repurchase are, or are not, prohibited by
statute. When it originally promulgated
this provision, OTS noted that section
11(a)(1)(A) focused on prohibiting
transactions with non-banking affiliates
that transfer credit and other risks to the
savings association. Because a purchase
of assets that is subject to an agreement
to repurchase generally bears many of
the economic characteristics of a loan or
extension of credit to such an affiliate,2”
OTS concluded that it was appropriate
to treat most of these transactions as
loans or extensions of credit under
section 11(a)(1)(A). OTS requests
comment on whether it should retain
these provisions on purchases of assets
that are subject to agreements to
repurchase.

In addition to the rules on purchases
of assets that are subject to an agreement
to repurchase, OTS has issued a number
of interpretations regarding the loan
prohibition. These interpretations are
contained in various documents
including preambles to proposed and
final rules, opinion letters, and other
guidance. For example, OTS has
considered whether a savings
association is barred from extending
credit to an affiliate that directly
engages only in activities permissible
for a bank holding company, but owns
subsidiaries engaged in activities not
permissible for bank holding
companies, such as real estate
development. OTS determined that, in
the case of affiliates that are not savings
associations, such activities are imputed
to each parent affiliate in a vertical
ownership chain up to, but not
including, a controlling holding
company in the corporate structure.

27 The savings association transfers funds to the
affiliate, expecting to be repaid when the company
repurchases the assets. The purchased assets
essentially amount to collateral, since the savings
association is required to return the assets at the
time of repurchase. The principal risk to the savings
association, its depositors and the depot insurance
fund is credit risk—the possibility that the affiliate
will default on its obligation to make the
repurchase. These types of agreements are generally
considered the functional equivalent of a loan or
extension of credit. See amendments to Federal
Financial Institutions Examination Council Policy
Statement on Repurchase Agreements of Depository
Institutions with Securities Dealers and Others, 63
FR 6935 (February 11, 1998).

Activities are not, however, attributed
downward to subsidiaries of an
affiliate.28 Where non-bank holding
company activities are attributed to an
affiliate from its subsidiary, a savings
association is barred from extending
credit to that affiliate. While this
guidance reflects OTS’s existing
position, OTS has not incorporated its
interpretations on the attribution of
activities in the interim final rule. OTS
specifically requests comment on
whether it should include this guidance
in the final rule.

OTS has also considered whether a
third party attribution rule applies to
the loan prohibition. Sections 23A(a)(2)
and 23B(a)(3) of the FRA require a
member bank (and thus savings
associations) to treat any transaction
with any person as a transaction with an
affiliate to the extent that the proceeds
are used for the benefit of, or transferred
to, an affiliate. Regulation W includes
this third party attribution rule at 12
CFR 223.16 and 223.52(b). By contrast,
section 11(a)(1)(A) of the HOLA does
not include a third party attribution
rule, and OTS has declined to infer such
a rule for the purposes of section 11. As
aresult, OTS’s existing rules
implementing section 11(a)(1)(A) do not
prohibit a loan or extension of credit to
a non-affiliate where the proceeds are
used for the benefit of, or transferred to,
an affiliate that engages in non-bank
holding company activities.2® The
interim final rule includes a similar
provision. Several OTS legal opinions,
however, indicate that the agency may,
nonetheless, attribute such a loan to an
affiliate if the loan is not bona fide or
is not of independent substance, or
there is evidence that the loan was a
prearranged step in a series of
transactions designed to channel funds
to an affiliate to which the institution
could not lend directly.30 OTS requests
comment on whether it should include
this additional guidance in the final
rule.

3. Purchases or Investments in
Securities Issued by an Affiliate

Section 11(a)(1)(B) provides that “no
savings association may enter into any
transaction described in section
23A(b)(7)(B) of [the FRA] with any
affiliate other than with respect to
shares of a subsidiary.” Section
23A(b)(7)(B) of the FRA describes “a
purchase of or investment in securities
issued by [an] affiliate.”

2856 FR 34405, at 34009.

29 See 12 CFR 563.41(a)(2)(2002).

300p. OTS Chief Counsel (Dec. 22, 1991) and Op.
OTS Chief Counsel (March 13, 1992).

Section 563.41(c)(2) of the interim
final rule restates this restriction.3* To
ensure that a savings association may
make investments in a bank or savings
association that is a subordinate
organization, the interim final rule also
continues to state that the term
subsidiary includes a bank and a
savings association for the purposes of
this provision. OTS has issued a number
of legal opinions interpreting this
prohibition and is considering including
these interpretations in the rule. OTS
specifically requests comment on
whether it should include these or other
interpretations of section 11(a)(1)(B) of
the HOLA in the final rule.32

4. Recordkeeping

Currently §§563.41(e) and 563.42(e)
require a savings association to make
and retain records that reflect in
reasonable detail all transactions
between a savings association (and its
subsidiaries) and affiliates, and
transactions with an unaffiliated party
that are attributed to an affiliate under
the third party attribution rule. The
current rule also includes minimum
recordkeeping requirements at
§563.41(e)(1)(i) through (vii). OTS
imposed these recordkeeping
requirements under its authority at
section 11(a)(4) of the HOLA, which
permits OTS to impose additional
restrictions to protect the safety and
soundness of savings associations. The
interim final rule retains these
requirements at § 563.41(c)(3).

5. Notice

Under the existing rules, OTS may
require certain savings associations to
notify it at least 30 days before the
savings association or its subsidiary
conducts a transaction with an affiliate.
These associations include a savings
association that commenced de novo
operations within the past two years, an
association that was the subject (or
whose holding company was the
subject) of an approved application or
notice under the control regulations at
12 CFR part 574 within the past two
years, an association with a composite
CAMELS rating of ““4” or “5,” an
association that does not meet all
regulatory capital requirements, an
association that has entered into a

31 The chart in the interim rule at § 563.41(b)(8)
also refers to this prohibition.

32 See Op. Acting Chief Counsel (Sept. 9, 1993)
(Purchases of mortgage-backed securities that are
guaranteed by Fannie Mae, Freddie Mac, or Ginnie
Mae from an affiliate are not subject to the section
11(a)(1)(B) prohibition) and Op. Acting Chief
Counsel (June 30, 1993) (Purchases of securities,
including mutual funds, issued by an affiliate, are
not prohibited if the purchase is made on a riskless
principal or agency basis).
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consent to merge or a supervisory
agreement or has been the subject of a
cease and desist order within the past
two years, an association that is the
subject of a formal enforcement
proceeding, a problem association, and
an association that is in a troubled
condition.

OTS restates these requirements with
minor revisions at paragraph (c)(4) of
the interim final rule. OTS has clarified
that “troubled condition” is defined at
12 CFR 563.555. OTS has also deleted
specific references to problem
institutions, institutions that have a
composite rating of 4 or 5 under
CAMELS, and institutions that are
subject to a cease and desist order.
These institutions will either fall within
the definition of troubled condition, or
one of the other listed categories.

IV. Solicitation of Comments Regarding
the Use of Plain Language

Section 722 of the GLBA 33 requires
federal banking agencies to use “plain
language” in all proposed and final
rules published after January 1, 2000.
OTS invites comments on how to make
this rule easier to understand. For
example:

(1) Have we organized the material to
suit your needs? If not, how could the
material be better organized?

(2) Do we clearly state the
requirements in the rule? If not, how
could the rule be more clearly stated?

(3) Does the rule contain technical
language or jargon that is not clear? If
so, what language requires clarification?

(4) Would a different format (grouping
and order of sections, use of headings,
paragraphing) make the rule easier to
understand? If so, what changes to the
format would make the rule easier to
understand?

V. Issuance of an Interim final rule

Section 553 of the Administrative
Procedure Act (APA) permits an agency
to issue a rule without prior notice and
public comment if the agency, for good
cause, finds that notice and comment is
impractical, unnecessary, or contrary to
the public interest, and explains its
finding when it publishes the final rule.
5 U.S.C. 553(b)(B).

Among the purposes of this interim
final rule are updating existing OTS
rules to reflect FRB’s newly issued
Regulation W, interpreting Regulation
W to the extent necessary to apply it to
savings associations, providing
guidance concerning the relationship
between the prohibitions imposed by
section 11(a)(1) of the HOLA and
Regulation W, and clearly setting out

3312 U.S.C. 4809.

additional restrictions imposed by OTS
under section 11(a)(4) of the HOLA.
OTS’s existing regulations at 12 CFR
563.41 and 563.42 contain provisions
that conflict with final Regulation W
and do not reflect updated
interpretations contained in Regulation
W. As a result, the continued retention
of these rules following the effective
date of Regulation W is likely to cause
undue confusion concerning applicable
restrictions on transactions with
affiliates. OTS has already received
numerous inquiries on these matters.
Having an interim final rule in place
will help to minimize this confusion
and ensure a smoother transition for
savings associations as OTS implements
Regulation W. OTS therefore believes
that prior notice and public comment on
this interim final rule is impractical,
unnecessary, and contrary to the public
interest.

VI. Effective Date and Transition Rule

The FRB made Regulation W effective
April 1, 2003. Accordingly, transactions
entered into on or after April 1, 2003,
will be immediately subject to
Regulation W. Transactions entered into
after the date of publication of
Regulation W in the Federal Register,
but before April 1, 2003, will become
subject to Regulation W on April 1,
2003.

The FRB included a limited transition
rule for transactions consummated on or
before the publication date of
Regulation W. Under this transition
rule, if such a transaction would become
subject to section 23A or 23B (or the
treatment of the transaction would
change) solely as a result of Regulation
W, the transaction will not become
subject to Regulation W until July 1,
2003. A transaction is subject to section
23A or 23B solely as a result of
Regulation W, if the transaction is
subject to section 23A or 23B under
Regulation W, but was not subject to
section 23A or 23B under the terms of
the statute or any written interpretation
of the statute by the FRB or its staff
dated before publication of Regulation
W. Similarly, a transaction’s treatment
under section 23A or section 23B
changes solely as a result of Regulation
W if the treatment of the transaction
under Regulation W differs from the
treatment of the transaction under the
terms of sections 23A and 23B or any
written interpretation of the statute by
the FRB or its staff dated before
publication of Regulation W.

There are two exceptions to the FRB
transition rule. First, a transaction that
otherwise qualifies for the transition
period will immediately become subject
to Regulation W if it is renewed,

extended, or materially altered on or
after April 1, 2003. Second, a purchase
of assets that was consummated on or
before the publication of Regulation W
and that qualifies for the transaction
rule, is not subject to the new
requirements in Regulation W.

To relieve regulatory burden, the FRB
also permits member banks to apply
specified provisions before Regulation
W’s effective date. Member banks may
apply the following rules beginning on
the date of publication of Regulation W:
(1) Section 223.16(c)(4) (general purpose
credit card exemption); (2) § 223.24(a),
(b), and (c) (valuation principles
applicable to extensions of credit
secured by affiliate securities); (3)
§223.31(d) (exemption for step
transactions involving the acquisition of
an affiliate that becomes a non-affiliate
subsidiary after the acquisition); (4)
§223.41(d) (exemption for internal
corporate reorganization transactions);
and (5) § 223.42(c), (1), (g). (i), (j), and (k)
(exemptions for transactions secured by
cash or U.S. government securities,
purchases of certain marketable
securities, purchases of municipal
securities, asset purchases by a newly
formed institution, transactions
approved under the Bank Merger Act,
and purchases of extensions of credit
from an affiliate).

In today’s interim final rule, OTS has
established the same effective date, will
apply identical transition rules, and will
permit savings associations to apply the
specified sections of Regulation W
before the effective date of the rule.
OTS, however, requests comment on
whether the appropriate dates for these
periods should be based on the date of
publication of this interim rule, rather
than the date of publication of
Regulation W.

VII. Executive Order 12866

The Director of OTS has determined
that this rule does not constitute a
“significant regulatory action” for the
purposes of Executive Order 12866.

VIII. Regulatory Flexibility Act
Analysis

An initial regulatory flexibility
analysis under the Regulatory

Flexibility Act (RFA) is required
when an agency must publish a general
notice of proposed rulemaking. 5 U.S.C.
603. As noted above, OTS has
determined that it is not necessary to
publish a notice of proposed rulemaking
for this interim final rule. Accordingly,
the RFA does not require an initial
regulatory flexibility analysis.

Nonetheless, OTS has considered the
likely impacts of this rule on small
businesses and believes that the rule
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will not have a significant impact on a
substantial number of small entities.
OTS has had comprehensive regulations
implementing section 11 of the HOLA
since 1991. Today’s interim final rule
updates these provisions to incorporate
Regulation W, interprets Regulation W
to the extent necessary to apply the FRB
rule to savings associations, clarifies the
relationship between section 11(a)(1) of
the HOLA and Regulation W, and sets
out the additional restrictions imposed
under section 11(a)(4) of the HOLA. In
light of existing § 563.41, OTS does not
believe that the interim final rule will
significantly increase the applicable
burdens for small or large savings
associations. Accordingly, a regulatory
flexibility analysis is not required.

IX. Unfunded Mandates Act of 1995

The Unfunded Mandates Reform Act
of 1995, Public Law 104—4 (Unfunded
Mandates Act) applies only when an
agency is required to issue a general
notice of proposed rulemaking or a final
rule for which a general notice of
proposed rulemaking was published. 2
U.S.C. 1532. As noted above, OTS has
determined that a notice of proposed
rulemaking is not required.
Accordingly, OTS has concluded that
the Unfunded Mandates Act does not
require an analysis of this interim final
rule.

Moreover, OTS has determined that
the interim final rule will not result in
expenditures by state, local, or tribal
governments or by the private sector of
$100 million or more. OTS has had
comprehensive regulations
implementing section 11 of the HOLA
since 1991. Today’s interim final rule
merely updates these provisions to
incorporate Regulation W, interprets
Regulation W to the extent necessary to
apply the FRB rule to savings
associations, interprets Regulation W to

the extent necessary to apply the FRB
rule to savings associations, clarifies the
relationship between section 11(a)(1) of
the HOLA and Regulation W, and sets
out the additional restrictions imposed
under section 11(a)(4) of the HOLA. In
light of existing § §563.41, OTS does
not believe that the interim final rule
will significantly increase the applicable
burdens for savings associations and
will not result in increased expenditures
by these institutions. Accordingly, OTS
has not prepared a budgetary impact
statement or specifically addressed the
regulatory alternatives considered.

X. Paperwork Reduction Act of 1995

The information collection
requirements in the existing OTS rules
at 12 CFR 563.41(e) and 563.42(e) were
previously approved under OMB
control number 1550-0078. The interim
final rule incorporates these
requirements at § 563.41(c)(3) and (4),
and does not make any substantive
changes that affect the overall burden of
compliance.

List of Subjects

12 CFR Part 506

Reporting and recordkeeping
requirements.

12 CFR Part 559

Reporting and recordkeeping
requirements, Savings associations,
Subsidiaries.

12 CFR Part 562

Accounting, Reporting and
recordkeeping requirements, Savings
associations.

12 CFR Part 563

Accounting, Advertising, Crime,
Currency, Investments, Reporting and
recordkeeping requirements, Savings
associations, Securities, Surety bonds.

Accordingly, the Office of Thrift
Supervision amends chapter V, title 12,
Code of Federal Regulations to read as
follows:

PART 506—INFORMATION
COLLECTION REQUIREMENTS UNDER
THE PAPERWORK REDUCTION ACT

1. The authority citation for part 506
continues to read as follows:

Authority: 44 U.S.C. 3501 et seq.

2. Amend §506.1(b) by adding an
entry for § 563.41(c)(3) and(4), and by
removing the entries for § 563.41(e) and
§563.42(e) to read as follows:

§506.1 OMB control numbers assigned
pursuant to the Paperwork Reduction Act.
* * * * *

(b) Display.

12 CFR part or section

where identified and de- Current OMB

scribed. control No.
* * * * *
563.41(c)(3) and (4) .......... 1550-0078
* * * * *

PART 559—SUBORDINATE
ORGANIZATIONS

3. The authority citation for part 559
continues to read as follows:

Authority: 12 U.S.C. 1462, 1462a, 1463,
1464, 1828.

4. Amend §559.3 by revising
paragraph (1) to read as follows:

§559.3 What are the characteristics of,
and what requirements apply to,
subordinate organizations of Federal
savings associations?

* * * * *

Operating subsidiary

Service corporation

* *
() How do the transactions with affiliates
(TWA) regulations (8563.41 of this chapter
apply?

* * *

(1) Section (2) Section 563.41 of this chapter
explains how TWA applies. Generally, an
operating subsidiary is not an affiliate, un-
less it is a depository institution; is directly
controlled by another affiliate of the savings
association or by shareholders that control
the savings association; or is an employee
stock option plan, trust, or similar organiza-
tion that exists for the benefit of share-
holders, partners, members, or employees
of the savings association or an affiliate. An
operating subsidiary’s transactions with affili-
ates are aggregated with those of the thrift

* *

(2) Section (2) Section 563.41 of this chapter
explains how TWA applies. Generally, a
service corporation is not an affiliate, unless
it is a depository institution; is directly con-
trolled by another affiliate of the savings as-
sociation or by shareholders that control the
savings association; or is an employee
stock option plan, trust, or similar
organziaiton that exists for the benefit of
shareholders, partners, members, or em-
ployees of the savings association or an af-
filiate. If a savings association directly or in-
directly controls a service corporation, the
service corporation’s transactions with affili-
ates are aggregated with those of the thrift.

* *
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PART 562—REGULATORY
REPORTING STANDARDS

5. The authority citation for part 562
continues to read as follows:

Authority: 12 U.S.C. 1463.

§562.4 [Amended]

6. Amend § 562.4(a) and (e) by
removing “12 CFR 563.41(b)(1)” and
adding in lieu thereof “12 CFR 563.41.”

PART 563—SAVINGS
ASSOCIATIONS—OPERATIONS

7. The authority citation for part 563
continues to read as follows:
Authority: 12 U.S.C. 375b, 1462, 1462a,

1463, 1464, 1467a, 1468, 1817, 1820, 1828,
18310, 3806; 42 U.S.C. 4106.

8. Revise §563.41 to read as follows:

§563.41 Transactions with affiliates.

(a) Scope. (1) This section implements
section 11(a) of the Home Owners’ Loan
Act (12 U.S.C. 1468(a)). Section 11(a)
applies sections 23A and 23B of the
Federal Reserve Act (12 U.S.C. 371c and
371c-1) to every savings association in
the same manner and to the same extent
as if the association were a member
bank; prohibits certain types of
transactions with affiliates; and
authorizes OTS to impose additional
restrictions on a savings association’s
transactions with affiliates.

(2) For the purposes of this section,
‘““savings association” defined at section
3 of the Federal Deposit Insurance Act

(12 U.S.C. 1813), and also includes any
savings bank or any cooperative bank
that is a savings association under 12
U.S.C. 1467a(l). A non-affiliate
subsidiary of a savings association as
described in paragraph (b)(12) of this
section is treated as part of the savings
association.

(b) Sections 23A and 23B of the FRA/
Regulation W. A savings association
must comply with sections 23A and 23B
of the Federal Reserve Act and the
Federal Reserve Board (FRB)
implementing regulation at 12 CFR part
223 (Regulation W), except as described
in the following chart:

Provision of Regulation W

Application

(1) 12 CFR 223.1—Authority, purpose, and scope
(2) 12 CFR 223.2(a)(8)—"Affiliate” includes a financial subsidiary

(3) 12 CFR 223.2(a)(12)—Board or appropriate Federal banking agen-
cy determination that “affiliate” includes other types of companies.

(4) 12 CFR 223.2(b)(1)(ii)—"Affiliate” includes a subsidiary that is a fi-
nancial subsidiary.
(5) 12 CFR 223.3(d)—Definition of “capital stock and surplus”

(6) 12 CFR 223.3(g)—Definition of “control”

(7) 12 CFR 223.3(h)(1)—Section 23A covered transactions include an
extension of credit to the affiliate.

(8) 12 CFR 223.3(h)(2)—Section 23A covered transactions include a
purchase of or investment in securities issued by an affiliate.
(9) 12 CFR 223.3(k)—Definition of “depository institution”

(10) 12 CFR 223.3(p)—Definition of “financial subsidiary”

(11) 12 CFR 223.3(w)—Definition of “member bank”

(12) 12 CFR 223.3(aa)—Definition of “operating subsidiary”

(13) 12 CFR 223.3(ii)—Definition of “subsidiary”

(14) 12 CFR 223.31—Application of section 23A to an acquisition of an
affiliate that becomes an operating subsidiary.

(15) 12 CFR 223.32—Rules that apply to financial subsidiaries of a
bank.

Does not apply. Section 563.41(a) addresses these matters.

Does not apply. Savings association subsidiaries do not meet the stat-
utory definition of financial subsidiary.

Shall be read to include the following statement: “Affiliate also includes
any company that OTS determines, by order or regulation, to present
a risk to the safety and soundness of the savings association.”

Does not apply. Savings association subsidiaries do not meet the stat-
utory definition of financial subsidiary.

Does not apply. Capital stock and surplus means “unimpaired capital
and unimpaired surplus,” as defined in 12 CFR 560.93(b)(11).

Does not apply. (i) “Control” by a company or shareholder over an-
other company means that the company or shareholder:

(A) Directly or indirectly, or acting through one or more other persons
owns, controls or has the power to vote 25 percent or more of any
class of voting securities of the other company;

(B) Is deemed to control the company under 12 CFR 574.4(a); or

(C) Is presumed to control the company under 12 CFR 574.4(b) and
control has not been rebutted.

(ii) Notwithstanding any other provision of this rule, no company owns
or controls another company by virtue of its ownership or control of
shares in a fiduciary capacity, except as provided in 12 CFR
223.2(a)(3) or if the company owning or controlling the shares is a
business trust.

Shall be read to incorporate §563.41(c)(1), which prohibits loans ex-
tensions of credit to an affiliate, unless the affiliate, is engaged in the
activities described at 12 U.S.C. 1467a(c)(2)(F)(i), as defined in
§584.2-2 of this chapter.

Shall be read to incorporate §563.41(c)(2), which prohibits purchases
and investments in securities issued by an affiliate, other than with
respect to shares of a subsidiary.

Shall be read to include the following statement: “For the purposes of
this definition, a non-affiliate subsidiary of a savings association is
treated as part of the depository institution.”

Does not apply. Savings association subsidiaries do not meet the stat-
utory definition of financial subsidiary.

Shall be read to include the following statement: “Member bank also
includes a savings association. For purposes of this definition, a non-
affiliate subsidiary of a savings association is treated as part of the
savings association.”

Does not apply. Other OTS regulations include a conflicting definition
of this same term. Instead, OTS uses the phrase “non-affiliate sub-
sidiary.” A non-affiliate subsidiary is a subsidiary of a savings asso-
ciation other than a subsidiary described at 12 CFR 223.2(b)(1) (i),
(iii) through (v).

Shall be read to include the following statement: “However, a sub-
sidiary of a savings association means a company that is controlled
by the savings association within the meaning of part 574 of this
chapter.”

Shall be read to refer to “operating subsidiary” instead of “a non-affil-
iate subsidiary.”

Does not apply. Savings association subsidiaries do not meet the stat-
utory definition of financial subsidiary.
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Provision of Regulation W

Application

(16) 12 CFR 223.42(f)(2)—Exemption for purchasing certain market-

able securities.

(17) 12 CFR 223.42(g)(2)—Exemption for purchasing municipal securi-

ties.

(18) 12 CFR 223.61—Application of sections 23A and 23B to U.S.

branches and agencies of foreign banks.

port.”
port.”

foreign banks.

Shall be read to refer to “Thrift Financial Report” instead of “Call Re-
Shall be read to refer to “Thrift Financial Report” instead of “Call Re-

Does not apply. OTS does not regulate U.S. branches and agencies of

(c) Additional prohibitions and
restrictions. A savings association must
comply with the additional prohibitions
and restrictions in this paragraph.
Except as described in paragraph (b) of
this section, the definitions in 12 CFR
part 223 apply to these additional
prohibitions and restrictions.

(1) Loans and extensions of credit. (i)
A savings association may not make a
loan or other extension of credit to an
affiliate, unless the affiliate is solely
engaged in the activities described at 12
U.S.C. 1467a(c)(2)(F)(), as defined in
§ 584.2-2 of this chapter. This
paragraph (c)(1) does not prohibit a loan
or extension of credit to a non-affiliate,
merely because proceeds of the
transaction are used for the benefit of,
or transferred to, an affiliate.

(ii) For the purposes of this paragraph
(c)(1), a loan or other extension of credit
includes a purchase of assets from an
affiliate that is subject to the affiliate’s
agreement to repurchase the assets.
Such a purchase is not a loan or
extension of credit, however, if the
purchase is a transaction or series of
transactions meeting all of the following
requirements:

(A) The savings association purchases
United States Treasury securities from
the affiliate, the affiliate agrees to
repurchase the securities at the end of
a stated term, the remaining term of the
securities purchased by the savings
association exceeds the term of the
affiliate’s repurchase agreement, and the
savings association has possession or
control of the securities and the right to
dispose of the securities at any time
during the term of the agreement and
upon default.

(B) The affiliate purchases United
States Treasury securities from the
savings association and the savings
association agrees to repurchase the
securities at the end of a stated term.

(C) The aggregate amount of the
affiliate’s outstanding obligations to
repurchase securities from the savings
association under the repurchase
obligation described at paragraph
(c)(1)(ii)(A) of this section, at all times,
is less than the aggregate amount of the
savings association’s outstanding
obligations to repurchase securities from
the affiliate under paragraph (c)(1)(ii)(B)
of this section.

(2) Purchases or investments in
securities. A savings association may
not purchase or invest in securities
issued by any affiliate other than with
respect to shares of a subsidiary. For the
purposes of this paragraph (c)(2),
subsidiary includes a bank and a
savings association.

(3) Recordkeeping. A savings
association must make and retain
records that reflect, in reasonable detail,
all transactions between the savings
association and its affiliates and any
other person to the extent that the
proceeds of a transaction are used for
the benefit of, or transferred to, an
affiliate. At a minimum, these records
must:

(i) Identify the affiliate;

(ii) Specitfy the dollar amount of the
transaction and demonstrate that this
amount is within the quantitative limits
in 12 CFR 223.11 and 223.12, or that the
transaction is not subject to those limits;

(iii) Indicate whether the transaction
involves a low-quality asset;

(iv) Identify the type and amount of
any collateral involved in the
transaction and demonstrate that this
collateral meets the requirements in 12
CFR 223.14 or that the transaction is not
subject to those requirements;

(v) Demonstrate that the transaction
complies with 12 CFR part 223, subpart
F or that the transaction is not subject
to those requirements;

(vi) Demonstrate that all loans and
extensions of credit to affiliates comply
with paragraph (c)(1) of this section; and

(vii) Be readily accessible for
examination and supervisory purposes.

(4) Notice requirement. (i) OTS may
require a savings association to notify
the agency before the savings
association may engage in a transaction
with an affiliate or a subsidiary (other
than exempt transactions under 12 CFR
part 223). OTS may impose this
requirement if:

(A) The savings association is in
troubled condition as defined at
§563.555 of this part;

(B) The savings association does not
meet its regulatory capital requirements;

(C) The savings association
commenced de novo operations within
the past two years;

(D) OTS approved an application or
notice under 12 CFR part 574 involving

the savings association or its holding
company within the past two years;

(E) The savings association entered
into a consent to merge or a supervisory
agreement within the past two years; or

(F) OTS or another banking agency
initiated a formal enforcement
proceeding against the savings
association and the proceeding is
pending.

(ii) OTS must notify the savings
association in writing that it has
imposed the notice requirement and
must identify the circumstance listed in
paragraph (c)(4)(i) of this section that
supports the imposition of the notice
requirement.

(iii) If OTS has imposed the notice
requirement under this paragraph, a
savings association must provide a
written notice to OTS at least 30 days
before the savings association may enter
into a transaction with an affiliate or a
subsidiary. The written notice must
include a full description of the
transaction. If OTS does not object
during the 30-day period, the savings
association may proceed with the
proposed transaction.

§563.42 [Removed]

9. Remove §563.42.

10. Amend § 563.43 by revising
paragraph (d) to read as follows:

§563.43 Loans by savings associations to
their executive officers, directors, and
principal shareholders.

* * * * *

(d) The term subsidiary includes a
savings association that is controlled
within the meaning of § 563.41(b)(6) of
this part by a company (including for
this purpose an insured depository
institution) that is a savings and loan
holding company. When used to refer to
a subsidiary of a savings association, the
term subsidiary means a ‘“‘subsidiary” as
that term is defined at §563.41(b)(13) of
this part.

* * * * *

Dated: December 12, 2002.
By the Office of Thrift Supervision.
James E. Gilleran,
Director.
[FR Doc. 02—-31782 Filed 12—19-02; 8:45 am)]
BILLING CODE 6720-01-P
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DEPARTMENT OF THE INTERIOR

Bureau of Indian Affairs

25 CFR Part 256
RIN 1076-AE31

Housing Improvement Program

AGENCY: Bureau of Indian Affairs,
Interior.

ACTION: Final rule; technical
amendments.

SUMMARY: This document contains
technical amendments to the Housing
Improvement Program final regulations
that were published in the Federal
Register on March 2, 1998. These
regulations define the terms and
conditions under which assistance is
given to Indians under the Housing
Improvement Program. These
amendments revise terminology to make
the rule consistent. They also add
several clarifications.

DATES: The amendments are effective
December 20, 2002.

FOR FURTHER INFORMATION CONTACT: ]111’16
Henkel, Chief, Division of Housing
Assistance, Bureau of Indian Affairs,
1849 C Street NW., MS—-4660-MIB,
Washington, DC 20240; Telephone (202)
208-3667.

SUPPLEMENTARY INFORMATION: The final
regulations in 25 CFR part 256 contain
several technical errors. The errors
include incorrect cross-references,
incorrect terminology, omission of
clarifying cross-references and
terminology, and omission of grid lines
in tables. None of these corrections will
affect the substance of any provision in
25 CFR part 256. For example, we are
deleting “house’” and replacing it with
“dwelling” for consistency with other
parts of the rule; we are deleting the
word “improvements” and replacing it
with the word ‘“‘renovation”, which is
the same term used in the description of
Category B assistance (the term
“improvements’’ more typically refers to
cosmetic work, such as the addition of

a deck, etc.); and we are replacing
“building code standards” with
“standard housing condition” to clarify
that the assistance provided under the
program is made one-time, not piece-
meal, and is to bring the entire dwelling
to “standard” at the time of the one-time
assistance.

Reasons for Publishing a Final Rule

The Department has determined that
the public notice and comment
provisions of the Administrative
Procedure Act, 5 U.S.C. 553(b), do not
apply to this rule. As allowed by 5

U.S.C. 553(b)(B), we find that public
comment on the revisions made by this
rule is unnecessary and contrary to the
public interest. Because the changes
made by this rule clarify requirements
of the Housing Improvement program
and because they do not make
substantive changes to the provisions of
the program, public comment is
unnecessary. Since clearer requirements
will make it easier for applicants to
obtain assistance, delaying
implementation by publishing a
proposed rule is contrary to the public
interest.

The Department further concludes
that this rule should be effective
immediately because it relieves possible
restrictions on the efficient and
necessary distribution of HIP funds to
qualified applicants. Delaying the
effective date of this rule would deny
the public the benefit of clearer and less
burdensome requirements that make it
easier to apply for benefits under the
program. For these reasons, this rule
meets the requirements of 5 U.S.C.
553(d)(3) and can therefore become
effective immediately upon publication.

Regulatory Planning and Review
(Executive Order 12866)

This document is not a significant
rule and is not subject to review by the
Office of Management and Budget under
Executive Order 12866.

(1) This rule will not have an effect of
$100 million or more on the economy.

It will not adversely affect in a material
way the economy, productivity,
competition, jobs, the environment,
public health or safety, of State, local, or
tribal governments or communities.
This program is a small, individual
Indian program and has minimal effect
on tribes; the budget is far less than
$100 million and therefore does not
have a significant effect on the
economy.

(2) This rule will not create a serious
inconsistency or otherwise interfere
with an action taken or planned by
another agency. This rule is meant to
cover the poorest of the poor who have
no other resources for assistance; it is
not inconsistent with nor does it
interfere with any other agency actions.

(3) This rule does not alter the
budgetary effects or entitlements, grants,
user fees, or loan programs or rights or
obligations of their recipients. Because
it is the aid of last resort, it does not
affect other entitlements, grants, loans,
or change the rights of recipients.

(4) This rule does not raise novel legal
or policy issues. This program has been
functioning for a number of years with
no significant changes in policy.

Regulatory Flexibility Act

The Department of the Interior
certifies that this document will not
have a significant economic impact on
a substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). Indian tribes are not
considered small entities; the small
amount of funding received from the
program is used to improve the
condition of individuals and families.

Small Business Regulatory Enforcement
Fairness Act

This rule is not a major rule under 5
U.S.C. 804 (2), the Small Business
Regulatory Enforcement Fairness Act.
This rule:

(a) Does not have an annual effect on
the economy of $100 million or more.
The program is much smaller than $100
million and does not affect the
economy; it provides funds for the
provision of repairs and renovation
assistance to individuals and families
living in substandard housing
conditions.

(b) Will not cause a major increase in
costs or prices for consumers,
individual industries, Federal, State, or
local government agencies, or
geographic regions. The program has
limited funds which are spread
throughout Indian country and thus
causes no significant impacts.

(c) Does not have significant adverse
effect on competition, employment,
investments, productivity, innovation,
or the ability of the U.S. based
enterprises to compete with foreign-
based enterprises. This program
operates only within the U.S. and
therefore does not compete with any
foreign-based enterprises.

Unfunded Mandates Act

This rule does not impose an
unfunded mandate on State, local, or
tribal government or the private sector.
Tribes decide whether they have the
capability to perform the activities
required to provide housing assistance
to eligible applicants residing within
their approved tribal service area, and is
in compliance with the provisions of the
UnfundedMandates Act of 1995.

Takings (Executive Order 12630)

In accordance with Executive Order
12630, the rule does not have significant
takings implications. The program
provides services to improve existing
housing or to provide replacement or
new housing. The program does not
have an adverse effect on tribes, tribal
members or individuallndians or
families. A takings implication
assessment is not required.
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Federalism (Executive Order 12612)

In accordance with Executive Order
12612, the rule does not have sufficient
federalism implications to warrant the

preparation of a Federalism Assessment.

The federal government provides
program services to individuals at their
request; or funds to tribes under Pub. L.
93-638 contracts or annual funding
agreements for the provision of services
to individuals and families. A
Federalism Assessment is not required.

Civil Justice Reform (Executive Order
12988)

In accordance with Executive Order
12988, the Office of the Solicitor has
determined that this rule does not
unduly burden the judicial system and
meets the requirements of section 3(a)
and 3(b)(2) of the Order.

Paperwork Reduction Act of 1995

This rule requires an information
collection from 10 or more parties and
a submission under the Paperwork
Reduction Act is required. An OMB
form 83-I was been reviewed by the
department and sent to OMB for
approval. The OMB Control Number
assigned is 1076—0084 with an
expiration date of October 31, 2004.
These minor changes to the rule do not
affect the information collection. We
will not sponsor or collect, and a person
need not respond to, a request for
information if the valid OMB Control
Number is not displayed. Comments
concerning this collection may be
directed to the BIA Information
Collection Clearance Officer, 1849 C
Street NW., MailStop 4613 MIB,
Washington, DC 20240.

National Environment Policy Act
(NEPA)

This rule does not constitute a major

quality of human environment. A
detailed statement under the National
Environmental Policy Act of 1969 is not
required.

Government-to-Government
Relationship With Tribes

In accordance with the President’s
memorandum of April 29, 1994,
“Government-to-Government Relations
with Native American Tribal
Governments” (59 FR 22951) and 512
DM we have evaluated the potential
effects on Federally recognized Indian
Tribes and have determined that there
are no potential effects. These technical
amendments only serve to correct and
clarify the existing rule.

Consultation and Coordination With
Indian Tribal Governments

In accordance with the President’s
Executive Order 13175, ‘“‘Consultation
and Coordination With Indian Tribal
Governments” (65 FR 67249), we have
evaluated potential effects on federally
recognized Indian tribes and have
determined that there are no potential
effects. The number of eligible
applicants and their associated housing
need costs far exceeds the amount of
funding available for this program; there
are no potential effects on federally
recognized tribes, only eligible
applicants as funds are made available
starting with the neediest of the needy
in each region until the available funds
are exhausted.

List of Subjects in 25 CFR Part 256

Housing—home improvement,
Indians—housing.

Dated: October 8, 2002.
Neal A. McCaleb,
Assistant Secretary—Indian Affairs.

Accordingly, 25 CFR part 256 is

PART 256—HOUSING IMPROVEMENT
PROGRAM

1. The authority citation for part 256
continues to read as follows:

Authority: 25 U.S.C. 13

2. Make the following amendments to
§256.2:

A. Remove the definition of Area
Director.

B. Add in alphabetical order the
following definition:

Regional Director means the officer in
charge of a Bureau of Indian Affairs
regional office or his/her authorized
delegate.

C. Remove the definition of the term
“Bureau” and add in its place the
following definition:

BIA means the Bureau of Indian
Affairs in the Department of the Interior.

3. Revise § 256.5 to read as follows:

§256.5 What is the Housing Improvement
Program?

The Housing Improvement Program is
a safety-net program that provides
grants for the cost of services to repair,
renovate, replace, or provide housing.
The program provides grants to the
neediest of the needy Indian families
who:

(a) Live in substandard housing or are
without housing; and

(b) Have no other resource for
assistance.

§256.7 What housing services are
available under the Housing Improvement
Program?

4.In §256.7, revise the table to read
as follows:

Federal action significantly affecting the amended as set forth below. * * * * *
Type of . . L )
assistance What it provides Where to find information
Category A ........ Up to $2,500 in safety or sanitation repairs to the dwelling in which you | §256.8
live, which will remain substandard. Can be provided more than once,
but for not more than one dwelling and the total assistance cannot ex-
ceed $2,500.
Category B ........ Up to $35,000 in repairs and renovation, which will bring your dwelling to | §256.9
Standard Housing condition, as defined in § 256.2. Can only be provided
once.
Category C ........ A modest dwelling that meets the criteria in §256.11; and the definition of | §256.10 & §256.11.
Standard Housing in 8256.2; and whose costs are determined by and
limited to the criteria in 256.17(b). can only be provided once.

5.In § 256.8 (b), remove the word
“house” and add, in its place,
“dwelling”.

6.In §256.9:

A. Remove the word “house”
wherever it appears, and add, in its
place, “dwelling”.

B. In paragraph (b), after the word
“must,” add the words “occupy the
dwelling and must”.

C. In paragraph (c), remove the word
“improvements” and add, in its place,
“renovation’’; and remove the words
“make the house meet applicable
building code standards” and add in
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their place, “bring the dwelling to

standard housing condition.”

D. In paragraph (d) after the word

“repairs” add the words “and
renovation”.

E. In paragraph (d)(2), after the word

“repairs” add the words “and
renovation”.

7.In § 256.10, revise the table in
paragraph (a) to read as follows:

§256.10 When do | qualify for category C
assistance?

(a) * x %

You qualify for Category C assist-
ance if * * *

And***

And***

You own the dwelling in which you
are living.

You lease the dwelling in which you
are living.

You do not own a dwelling

You do not own a dwelling

The dwelling cannot be brought up to applicable
building code standards and to standard housing
condition for $35,000 or less.

Your leasehold is undivided and for not less than
25 years at the time that you receive assitance.

You own land that is suitable for housing ................

You have a leasehold on land that is suitable for
housing and the leasehold is undivided and for
not less than 25 years at the time you receive
assistance.

The dwelling cannot be brought up to applicable
building code standards and to standard housing
condition for $35,000 or less.

The land has adequate ingress and egress rights
and economical access to utilities.

The land has adequate ingress and egress rights
and economical access to utilities.

* * * * *

Total dwell- C. In paragraph (c), in the first
8.1n § 256.10: Number of occu- | Number of ing square  sentence, remove the words
: b pants bedrooms | footage®  “application and signed Privacy Act
A. Remove the word “house” (maximum)  giatement” and add, in their place, “and
wherever it appears and add in its place ;_5 29 000 signed application”.
the word “dwelling.” 46 oo 23 1050  D. In paragraph (g)(1), remove the
B. In paragraph (b), add the word 7 or more .......... 24 31350 word ‘“patent”.

“grant” after the word “written.”

9. Revise § 256.11 and the section
heading to read as follows:

§256.11 What are the occupancy and
square footage standards for a dwelling
provided with Category C assistance?

A modest dwelling provided with

1Total living space; does not include hall-
ways or modest-sized bathrooms or closets.

2Determined by the servicing housing office,
based on composition of family.

3Adequate for all but the very
families.

10. In §256.13:
A. In paragraph (a), remove the words
“and a Privacy Act Statement”.

largest

11. In §256.14:

A. In paragraph (a), in the last
sentence, remove the word “complete”
and add, in its place, “return”; and
remove the word “eligible” and add, in
its place, “‘considered”.

B. In paragraph (b)(2), revise the table
to read as follows:

Category C assistance will meet the B. In paragraph (b), remove the words (b)y* * =
standards in the following table. “and a Privacy Act Statement”. (2)* * =
Factor Ranking factor and definition Randing description Point descriptors
1 Annual Household Income: Must include income | Income/125% FPG1 Points (maximum=40):
of all persons counted in Factors 2, 3, 4. In- | (% of 125% FPC)?
come includes earned income, royalties, and
one-time income.
0-25 40
26-50 30
51-75 20
76-100 10
101-125 0
2 Aged Persons: For the benefit of persons age 55 | Years of Age: Points
or older, and Must be living in the dwelling.
Less than 55 ... 0
55 and older .......ooooiiiiiiei e 1 point per year of age over
54
3 Disabled Individual: Any one (1) disabled person | % of Disability—(A% + B%/2): .......ccccccovirirniiennnen. Points (Maximum=20):
living in the dwelling. (The percentage of dis-
ability must be based on the average (mean) of
the percentage of disabilities identified from two
sources (A+B) of statements of conditions which
may include a physician’s certification, Social
Security or Veterans Affairs determination, or
similar determination).
L00DD oottt 20
or
Less than 100% ......ccccoevveveveeieniee e 10
4 Dependent Children: Must be under the age of 18 | Dependent Child—(Number of Children): Points (Maximum = 5):
or such other age established for purposes of
parental support by tribal or state law (if any).
Must live in the dwelling and not be married.
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Factor

Ranking factor and definition

Randing description

Point descriptors

1FPG means Federal Poverty Guidelines.

* * * * *

C. In paragraph (e), in the second
sentence, remove the word ‘“‘area’” and
add, in its place, “regional”.

12. In § 256.15, revise the section
heading to read as follows:

§256.15 How long will | have to wait for
repair, renovation, or replacement of my
dwelling?

13.In §256.17:

A. Remove the words “improvements
or repairs” wherever they appear and
add, in their place, “repairs or
renovation”.

B. In paragraph (c), in the last
sentence, remove the word ‘“home” and
add, in its place, “dwelling”.

C. In paragraph (d), remove the words
“improvement, repair”’ and add, in their
place, “‘repairs, renovation”.

D. In paragraph (d)(1), in the second
sentence, remove the citation “§ 256.7”
and add, in its place, “§256.11”.

14. In § 256.19, remove the words
“improvements, repairs” and add, in
their place, the words “repairs,
renovation”.

15. In § 256.23, revise the section
heading to read as follows:

§256.23 How will | be advised that the
repair, renovation or replacement of my
dwelling has been completed?

16. Remove § 256.24.

17. Redesignate §§ 256.25 through
256.29 as follows:

Old section New section

256.24
256.25
256.26
256.27
256.28

[FR Doc. 02—31985 Filed 12—19-02; 8:45 am]
BILLING CODE 4310-4J-P

DEPARTMENT OF THE TREASURY

Bureau of Alcohol, Tobacco and
Firearms

27 CFR Part 9

[T.D. ATF-486; Re: Notice No. 948]

RIN 1512-AC71

Capay Valley Viticultural Area (99R—
449P)

AGENCY: Bureau of Alcohol, Tobacco
and Firearms, Treasury.
ACTION: Treasury decision, final rule.

SUMMARY: This Treasury decision
establishes the Capay Valley viticultural
area in northwest Yolo County,
California. The Capay Valley viticultural
area covers approximately 150 square
miles or about 102,400 acres.
Approximately 25 acres are currently
planted to wine grapes.

EFFECTIVE DATE: February 18, 2003.

FOR FURTHER INFORMATION CONTACT:
Kristy Colén, Regulations Division,
Bureau of Alcohol, Tobacco and
Firearms, 650 Massachusetts Avenue,
NW., Washington, DC 20226; telephone
202-927-8210.

SUPPLEMENTARY INFORMATION:

Background on Viticultural Areas

What Is ATF’s Authority To Establish a
Viticultural Area?

The Federal Alcohol Administration
Act (FAA Act) at 27 U.S.C. 205(e)
requires that alcohol beverage labels
provide the consumer with adequate
information regarding a product’s
identity and prohibits the use of
deceptive information on such labels.
The FAA Act also authorizes the Bureau
of Alcohol, Tobacco and Firearms (ATF)
to issue regulations to carry out the
Act’s provisions.

Regulations in 27 CFR part 4, Labeling
and Advertising of Wine, allow the
establishment of definitive viticultural
areas. The regulations allow the name of
an approved viticultural area to be used
as an appellation of origin on wine
labels and in wine advertisements. A
list of approved viticultural areas is
contained in 27 CFR part 9, American
Viticultural Areas.

What Is the Definition of an American
Viticultural Area?

Section 4.25(e)(1), title 27 CFR,
defines an American viticultural area as
a delimited grape-growing region
distinguishable by geographical
features. Viticultural features such as
soil, climate, elevation, and topography
distinguish it from surrounding areas.

What Is Required To Establish a
Viticultural Area?

Section 4.25a(e)(2), title 27 CFR,
outlines the procedure for proposing an
American viticultural area. Any
interested person may petition ATF to
establish a grape-growing region as a
viticultural area. The petition must
include:

» Evidence that the name of the
proposed viticultural area is locally
and/or nationally known as referring to
the area specified in the petition;

 Historical or current evidence that
the boundaries of the viticultural area
are as specified in the petition;

» Evidence relating to the
geographical features (climate, soil,
elevation, physical features, etc.) which
distinguish the viticultural features of
the proposed area from surrounding
areas;

* A description of the specific
boundaries of the viticultural area,
based on features which can be found
on United States GeologicalSurvey
(U.S.G.S.) maps of the largest applicable
scale; and

* A copy of the appropriate U.S.G.S.
map(s) with the boundaries prominently
marked.

Rulemaking Proceeding
Capay Valley Petition

ATF received a petition from Tom
Frederick and Pam Welch of Capay
Valley Vineyards proposing to establish
the “Capay Valley” viticultural area in
northwestern Yolo County, California.
The valley has several wine grape
growers, including one who recently
received awards for his wines. This
viticultural area covers approximately
150 square miles, or about 102,400
acres. Approximately 25 acres are
currently planted to wine grapes.
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Notice of Proposed Rulemaking

ATF published a notice of proposed
rulemaking regarding the Capay Valley
viticultural area in the July 25, 2002,
Federal Register as Notice No. 948 (67
FR 48597). In that notice, ATF requested
comments by September 23, 2002, from
all interested persons concerning the
establishment of this viticultural area.
ATF received no comments in response
to Notice No. 948.

What Name Evidence Has Been
Provided?

The petitioners submitted as evidence
an excerpt from the book “Capay Valley:
The Land & The People,” by Ada
Merhoff. The excerpt states that the
name ‘“‘Capay Valley” was used in the
late 1840s to identify the area when Pio
Pico, governor of the territory of Alta
California, granted nine square leagues
of land called the Rancho Canada de
Capay to three Berryessa brothers. The
book also contains a copy of an 1857
map of the valley, titled “Map of the
Rancho Canada De Capay.” A copy of a
map titled “Property Owners 1858
Canada de Capay Grant” on page 6 of
the book shows further subdivisions as
lands were sold.

In addition, Merhoff’s book mentions
the Adobe Ranch, a 19th century Capay
Valley ranch owned by John Gillig,
which also contained a vineyard and
winery. Merhoff references other works
that also mention Gillig’s ranch. “The
Western Shore Gazeteer & Commercial
Directory for the State of California—
Yolo County” by C.P. Sprague and H.W.
Atwell states that, in 1869, the Capay
Valley Winery at Gillig’s ranch
processed grapes from his and several
other small vineyards in the vicinity,
yielding 30,000 gallons of wine in both
red and white varieties. Frank T.
Gilbert’s “The Illustrated Atlas and
History of Yolo County,” published in
1879, notes that Gillig’s vineyard was
“awarded the premium in 1861 for
having the finest vineyard in the state.”
Merhoff’s book also states that the word
“Capay” comes from the Wintun
Indian’s word “capi”, which means
“stream” in their Native American
language.

What Boundary Evidence Has Been
Provided?

The “Capay Valley” viticultural area
is located in northwest Yolo County,
California, and borders Napa, Lake, and
Colusa Counties. The boundaries of the
viticultural area follow the natural
physical boundaries of the valley, which
are formed by the Blue Ridge Mountains
to the west and the Capay Hills to the
east. Additionally, Cache Creek runs the

entire length of the valley. These
boundaries also coincide with those of
the Capay Valley General Plan, which is
a subset of the Yolo County General
Plan.

In addition to the required U.S.G.S.
map, the petitioner provided a set of
maps of Yolo County compiled in 1970
as part of a soil survey by the United
States Department of Agriculture’s Soil
Conservation Service and the University
of California Agricultural Experiment
Station. These maps show in further
detail the boundaries of the viticultural
area.

What Evidence Relating to Geographical
Features Has Been Provided?

Soils

The petitioners assert that the soils of
the Capay Valley viticultural area range
from Yolo-Brentwood, which is a well-
drained, nearly level, silty clay loam on
alluvial fans, to Dibble-Millsholm,
which is a well drained, steep to very
steep loam to silty clay loam over
sandstone.

Some areas have clay soils with creek
rock and debris intermixed. Volcanic
ash is also found in some areas,
primarily in the rolling hills in the
center of the valley. The petitioners
contend that these clay soils intermixed
with creek rock and volcanic ash, add
a distinctive viticultural aspect to the
area.

The petitioners state that one of the
major soil differences between Capay
Valley and the adjacent Central Valley
area is the abundance of calcareous
soils. This supply of calcium makes the
clay soils of the Capay Valley less
binding and allows grapevine roots to
penetrate through the soils more easily.
Water usage is therefore less than would
be expected given the warm climatic
conditions. The calcium-magnesium
ratio in the soils is easier to manage
because it is easier to add magnesium
than calcium.

Elevation

The petitioners note that the elevation
of the Capay Valley viticultural area
ranges from 100 meters on the valley
floor, to 750 meters at the top of the
Blue Ridge, and 550 meters at the top of
the Capay Hills.

Climate

The petitioners characterize the
climate of the viticultural area as one
with hot, dry summers and a long
growing season. Portions of the valley
receive moderating breezes from the
Sacramento Delta and San Francisco
Bay. Fog creeps over the tops of the Blue
Ridge during heavy fog periods in the

bay, but the valley is shielded from the
ground fog that is pervasive in the
Sacramento Valley. Winters are
moderate and late spring frosts are
occasional enough to negate the need for
active frost protection.

Also, the petitioners state that Capay
Valley is warmer than Napa Valley to
the west. This warmer climate enables
the Capay Valley to avoid the frost
problems that are common in Napa,
offers an earlier growing season,
typically 3 to 4 weeks, and reduces the
need for as many sulfur sprays
throughout the growing season.

Additionally, the petitioners note, the
area differs from its Central Valley
neighbors to the east in that, while they
share a warmer climate, Capay Valley’s
bud-break is typically 1-2 weeks later.

Regulatory Analyses and Notices

Is This a Significant Regulatory Action
as Defined by Executive Order 128667

It has been determined that this
regulation is not a significant regulatory
action as defined by Executive Order
12866. Therefore, a regulatory
assessment is not required.

How Does the Regulatory Flexibility Act
Apply to This Proposed Rule?

This regulation will not have a
significant economic impact on a
substantial number of small entities. No
new requirements are proposed. The
establishment of a viticultural area is
neither an endorsement nor approval by
ATF of the quality of wine produced in
the area. The approval of this
viticultural area petition merely allows
wineries to more accurately describe the
origin of their wines to consumers and
helps consumers identify the wines they
purchase. Thus, any benefit derived
from the use of a viticultural area name
is the result of a proprietor’s own efforts
and consumer acceptance of wines from
that area. Accordingly, a regulatory
flexibility analysis is not required.

Does the Paperwork Reduction Act
Apply to This Proposed Rule?

The Paperwork Reduction Act of
1995, 44 U.S.C. chapter 35, and its
implementing regulations, 5 CFR part
1320, do not apply to this rule because
no requirement to collect information is
imposed.

Drafting Information

The principal author of this document
is Kristy Colon, Regulations Division,
Bureau of Alcohol, Tobacco and
Firearms.

List of Subjects in 27 CFR Part 9

Administrative practice and
procedure, Alcohol and alcoholic
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beverages, Consumer protection, and
Wine.

Authority and Issuance

Title 27, Code of Federal Regulations,
Part 9, American Viticultural Areas, is
amended as follows:

PART 9—AMERICAN VITICULTURAL
AREAS

1. The authority citation for part 9
continues to read as follows:

Authority: 27 U.S.C. 205.

Subpart C—Approved American
Viticultural Areas

2. Subpart C is amended by adding
§9.176 to read as follows:

§9.176 Capay Valley.

(a) Name. The name of the viticultural
area described in this section is “Capay
Valley”.

(b) Approved Maps. The appropriate
map for determining the boundary of
the Capay Valley viticultural area is the
United States Geological Survey
(U.S.G.S.) topographic map titled:
30X60 Minute Quadrangle (Healdsburg,
California 1972) (Scale: 1:100,000).

(c) Boundaries. The Capay Valley
viticultural area is located in Yolo
County, California. The beginning point
is the junction of the Yolo, Napa, and
Lake County lines.

(1) From the beginning point, proceed
north then east along the Yolo-Lake
County line;

(2) At the junction of the Yolo, Lake,
and Colusa County lines, continue east
along the Yolo-Colusa County line to its
junction with the boundary between
ranges R4W and R3W;

(3) Then south along the R4W and
R3W boundary to its junction with the
250 meter contour line;

(4) Proceed generally southeast along
the meandering 250 meter contour line
to its junction with the T10N-T11N
section line;

(5) Continue east along the T10N—
T11N section line to the unnamed
north-south secondary highway known
locally as County Road 85;

(6) Then south along County Road 85,
crossing Cache Creek, to its intersection
with State Highway 16;

(7) Proceed east on Highway 16 to its
junction with the unnamed north-south
light duty road known locally as County
Road 85B;

(8) Then south on County Road 85B
to its junction with the unnamed east-
west light duty road known locally as
County Road 23;

(9) Proceed west on County Road 23
for approximately 500 feet to an

unnamed light duty road known locally
as County Road 85;

(10) Proceed south on County Road 85
until the road ends and continue south
in a straight line to the TON-T10N
section line;

(11) Then west on the TON-T10N
section line to the Napa-Yolo County
line;

(12) Continue northwest following the
Napa-Yolo county line and return to the
starting point.

Dated: October 24, 2002.
Bradley A. Buckles,
Director.

Approved: November 14, 2002.
Timothy E. Skud,

Deputy Assistant Secretary (Regulatory, Tariff
& Trade Enforcement).

[FR Doc. 02—31940 Filed 12—-19-02; 8:45 am)|]
BILLING CODE 4810-31-P

DEPARTMENT OF TRANSPORTATION

Coast Guard

33 CFR Part 165
[CGD05-02-097]
RIN 2115-AA97

Safety Zone; James River, Newport
News, Virginia

AGENCY: Coast Guard, DOT.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone
encompassing the USS RONALD
REAGAN, moored at Newport News
Shipbuilding south side Pier 2. This
action is intended to restrict vessel
traffic on the James River within a 1000-
foot radius of the vessel. The safety zone
is necessary to protect mariners from the
hazards associated with catapult testing
being conducted on the USS RONALD
REAGAN.

DATES: This rule is effective from 6 a.m.
on December 16, 2002 to 8 p.m. on
December 22, 2002.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket CGD05-02—
097 and are available for inspection or
copying at USCG Marine Safety Office
Hampton Roads, 200 Granby Street,
Norfolk, Virginia, 23510 between 9:30
a.m. and 2 p.m., Monday through
Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT: LT
Monica Acosta, project officer, USCG
Marine Safety Office Hampton Roads, at
(757) 668-5590.

SUPPLEMENTARY INFORMATION:

Regulatory Information

We did not publish a notice of
proposed rulemaking (NPRM) for this
regulation. Under 5 U.S.C. 553(b)(B) and
553(d)(3), the Coast Guard finds that
good cause exists for not publishing a
NPRM and making this regulation
effective less than 30 days after
publication in the Federal Register.
Because of the danger posed by the
catapult testing, a limited access area is
necessary to provide for the safety of
mariners. For the safety concerns noted,
it is in the public interest to have these
regulations in effect during the testing.

Background and Purpose

The Coast Guard is establishing a
temporary safety zone encompassing the
USS RONALD REAGAN, moored at
Newport News Shipbuilding south side
Pier 2 while conducting catapult dead
load testing. The safety zone will restrict
vessel traffic on a portion of the James
River, within a 1000-foot radius of the
USS RONALD REAGAN. The safety
zone is necessary to protect mariners
from the hazards associated with the
catapult testing. The safety zone will be
effective from 6 a.m. on December 16,
2002 to 8 p.m. on December 22, 2002.
Entry into this zone is prohibited unless
authorized by the Captain of the Port,
Hampton Roads or his designated
representative. Public notifications will
be made prior to the testing via marine
information broadcasts.

Discussion of Rule

The Coast Guard is establishing a
safety zone within a 1000-foot radius of
the USS RONALD REAGAN, moored at
Newport News Shipbuilding south side
Pier 2. The temporary regulations will
be enforced from 6 a.m. December 16,
2002 through 8 p.m. December 22, 2002,
and will restrict general navigation in
the safety zone during the testing.
Except for participants and vessels
authorized by the Coast Guard Patrol
Commander, no person or vessel may
enter or remain in the regulated area.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “‘significant” under the
regulatory policies and procedures of
the Department of Transportation (DOT)
(44 FR 11040; February 26, 1979).

This temporary final rule will affect a
limited area for less than one week
during daylight hours only. Advance
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notification via marine information
broadcasts will enable mariners to plan
their transit to avoid the safety zone.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This rule will affect the following
entities, some of which may be small
entities: The owners and operators of
vessels intending to transit or anchor in
that vicinity of the James River from 6
a.m. to 8 p.m. on December 16, 2002
through December 22, 2002.

The effect of this rule will not be
significant because of its limited
duration and the extensive advance
notifications that will be made to the
maritime community via Local
Broadcast Notices to Mariners and
marine information broadcasts so
mariners can adjust their plans
accordingly.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offered to assist small entities in
understanding the rule so that they
could better evaluate its effects on them
and participate in the rulemaking
process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—-
888—REG—FAIR (1-888-734—-3247).

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That

Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a ““significant
energy action” under that Order because
it is not a ““significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. It has not been designated by the
Administrator of the Office of
Information and Regulatory Affairs as a
significant energy action. Therefore, it
does not require a Statement of Energy
Effects under Executive Order 13211.

Environment

We have considered the
environmental impact of this rule and
concluded that under figure 2-1,
paragraph (34)(g) of Commandant
Instruction M16475.1D, this rule is
categorically excluded from further
environmental documentation. This is a
safety zone one week in duration.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C 1231; 50 U.S.C 191; 33
CFR 1.05-1(g), 6.04—1, 6.04—6, and 160.5; 49
CFR 1.46.

2. From 6 a.m. on December 16, 2002,
to 8 p.m. on December 22, 2002, add a
temporary § 165.T05-097 to read as
follows:

§165.T05-097 Safety Zone; James River,
Newport News, Virginia

(a) Location. The following area is a
safety zone: all waters of the James River
within 1000 feet of the USS RONALD
REAGAN, moored at Newport News
Shipbuilding south side Pier 2.

(b) Captain of the Port. Captain of the
Port means the Commanding Officer of
the Marine Safety Office Hampton
Roads, Norfolk, VA or any Coast Guard
commissioned, warrant, or petty officer
who has been authorized to act on his
behalf.

(c) Regulations. (1) All persons are
required to comply with the general
regulations governing safety zones
found in § 165.23 of this part.

(2) Persons or vessels requiring entry
into or passage through a safety zone
must first request authorization from the
Captain of the Port. The Captain of the
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Port’s representative enforcing the safety
zone can be contacted on VHF marine
band radio, channels 13 and 16. The
Captain of the Port can be contacted at
(757) 668-5555.

(3) The Captain of the Port will notify
the public of changes in the status of
this safety zone by marine information
broadcast on VHF marine band radio,
channel 22 (157.1 MHz).

(d) Enforcement period. This section
will be enforced from 6 a.m. to 8 p.m.
on December 16, 2002 through
December 22, 2002.

Dated: December 16, 2002.
L. M. Brooks,

Captain, Coast Guard, Captain of the Port,
Hampton Roads.

[FR Doc. 02—32141 Filed 12—-19-02; 8:45 am]
BILLING CODE 4910-15-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[MS 23-1—200242(a); FRL-7424-3]
Approval and Promulgation of
Implementation Plans for Mississippi:

Infectious Waste Incinerator
Requirements

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: The EPA is approving a
revision to the Mississippi State
Implementation Plan (SIP) modifying
infectious waste incineration
requirements to reflect current
Emissions Guidelines approved in the
State for existing hospital/medical/
infectious waste incinerator units
(HMIWIs).

DATES: This direct final rule is effective
February 18, 2003 without further
notice, unless EPA receives adverse
comment by January 21, 2003. If adverse
comment is received, EPA will publish
a timely withdrawal of the direct final
rule in the Federal Register and inform
the public that the rule will not take
effect.

ADDRESSES: All comments should be
addressed to: Michele Notarianni, Air
Planning Branch, U.S. Environmental
Protection Agency Region 4, 61 Forsyth
Street, SW., Atlanta, Georgia 30303—
8960. (404/562—9031 (phone) or
notarianni.michele@epa.gov (e-mail).)
Copies of the State submittal(s) are
available at the following addresses for
inspection during normal business
hours:
Environmental Protection Agency,
Region 4, Air Planning Branch, 61

Forsyth Street, SW., Atlanta, Georgia
30303-8960. (Michele Notarianni,
(404) 562-9031,
notarianni.michele@epa.gov)
Mississippi Department of
Environmental Quality, Air Division,
PO Box 10385, Jackson, Mississippi
39289-0385. ((601) 961-5171).

FOR FURTHER INFORMATION CONTACT:
Michele Notarianni at address listed
above or 404/562—9031 (phone) or
notarianni.michele@epa.gov (e-mail).

SUPPLEMENTARY INFORMATION:
I. Today’s Action

The EPA is approving revisions to
rule APC-S-1 to reflect current
requirements for existing HMIWTIs as
detailed in the Mississippi HMIWI State
Plan. The State of Mississippi submitted
both the Plan and these SIP revisions on
May 5, 1999. In a separate notice, EPA
approved the Mississippi HMIWI State
Plan (65 FR 18252, April 7, 2000). The
State Plan controls air emissions from
existing HMIWIs in Mississippi, except
for those HMIWTIs located in Indian
Country.

The associated SIP revisions to rule
APC-S-1 correct a section reference in
Paragraph 8, “Incineration,” of Section
3, “Specific Criteria for Sources of
Particulate Matter,” and change
provisions listed in Paragraph 4,
‘“Additional Requirements for Infectious
Waste Incineration,” of Section 6, ‘“New
Sources,” to be consistent with the
Mississippi HMIWTI State Plan.

II. Final Action

The EPA is approving into the
Mississippi SIP revisions to rule APC—
S—1 because they are consistent with the
requirements of the Clean Air Act and
EPA policy.

The EPA is publishing this rule
without prior proposal because the
Agency views this as a noncontroversial
submittal and anticipates no adverse
comments. However, in the proposed
rules section of this Federal Register
publication, EPA is publishing a
separate document that will serve as the
proposal to approve the SIP revision
should adverse comments be filed. This
rule will be effective February 18, 2003
without further notice unless the
Agency receives adverse comments by
January 21, 2003.

If the EPA receives such comments,
then EPA will publish a document
withdrawing the final rule and
informing the public that the rule will
not take effect. All public comments
received will then be addressed in a
subsequent final rule based on the
proposed rule. The EPA will not
institute a second comment period.

Parties interested in commenting should
do so at this time. If no such comments
are received, the public is advised that
this rule will be effective on February
18, 2003 and no further action will be
taken on the proposed rule.

III. Administrative Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104-4).

This rule also does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a state rule implementing a
Federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. This rule also is not
subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant.
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In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This rule does
not impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

The Congressional Review Act, 5
U.S.C. section 801 et seq., as added by
the Small Business Regulatory
Enforcement Fairness Act of 1996,
generally provides that before a rule
may take effect, the agency
promulgating the rule must submit a
rule report, which includes a copy of
the rule, to each House of the Congress

and to the Comptroller General of the
United States. EPA will submit a report
containing this rule and other required
information to the U.S. Senate, the U.S.
House of Representatives, and the
Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. section 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by February 18,
2003. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this rule for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)

EPA-APPROVED MISSISSIPPI REGULATIONS

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Intergovernmental relations, Lead,
Nitrogen dioxide, Particulate matter,
Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Dated: December 2, 2002.
J.I. Palmer, Jr.,
Regional Administrator, Region 4.
Part 52 of chapter I, title 40, Code of

Federal Regulations, is amended as
follows:

PART 52—[AMENDED]
1. The authority citation for part 52
continues to read as follows:
Authority: 42.U.S.C. 7401 et seq.

Subpart Z—Mississippi

2.1In §52.1270(c) the table is amended
under subchapter APC-S—1 by revising
the entries “Section 3" and ‘“‘Section 6”
to read as follows:

§52.1270 Identification of plan.
* * * * *
(C) * x %

o : . State effec-
State citation Title/subject tive date EPA approval date Comments

APC-S-1 Air Emission Regulations for the Prevention, Abatement, and Control of Air Contaminants

* * * * * * *
Section 3 ....cocciiiiiiiens Specific Criteria for Sources of  05/28/99 12/20/02 [Insert FR page cita-

Particulate Matter. tion].

* * * * * * *

Section 6 ......coeeveeinens New Sources ........ccceeeneereennn. 05/28/99 12/20/02 [Insert FR page cita- Subsection 2 Other Limitations
tion]. and Subsection 3 NSPS have
not been Federally approved.

* * * * * * *

* * * * *

[FR Doc. 02—31977 Filed 12—19-02; 8:45 am]
BILLING CODE 6560-50—P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 82
[FRL-7425-6]
RIN 2060-AG12

Protection of Stratospheric Ozone:
Notice 17 for Significant New
Alternatives Policy Program

AGENCY: Environmental Protection
Agency.

ACTION: Notice of acceptability.

SUMMARY: This notice of acceptability
expands the list of acceptable
substitutes for ozone-depleting
substances (ODS) under the U.S.
Environmental Protection Agency’s
(EPA) Significant New Alternatives
Policy (SNAP) program. The substitutes
are for use in the following sectors:
refrigeration and air conditioning,
solvents cleaning, fire suppression and
explosion protection, and aerosols.

EFFECTIVE DATE: December 20, 2002.

ADDRESSES: Information relevant to this
notice is contained in Air Docket A—91—
42, 1301 Constitution Avenue, NW.;
U.S. Environmental Protection Agency,

Mail Code 6102T; Washington, DG,
20460. The docket reading room is
located at the address above in room
B102 in the basement. Reading room
telephone: (202) 566—1744, facsimile:
(202) 566—1749 Air docket staff
telephone: (202) 566—1742 and
facsimile: (202) 566—1741 You may
inspect the docket between 8:30 a.m.
and 4:30 p.m. weekdays. As provided in
40 CFR part 2, a reasonable fee may be
charged for photocopying.

FOR FURTHER INFORMATION CONTACT:
Margaret Sheppard by telephone at
(202) 564-9163, by fax at (202) 565—
2155, by e-mail at
sheppard.margaret@epa.gov, or by mail
at U.S. Environmental Protection
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Agency, 1200 Pennsylvania Avenue,
NW., Mail Code 6205], Washington, DC
20460. Overnight or courier deliveries
should be sent to 501 3rd Street, NW.,
Washington, DC 20001.

For more information on the Agency’s
process for administering the SNAP
program or criteria for evaluation of
substitutes, refer to the original SNAP
rulemaking published in the Federal
Register on March 18, 1994 (59 FR
13044). Notices and rulemakings under
the SNAP program, as well as other EPA
publications on protection of
stratospheric ozone, are available from
EPA’s Ozone Depletion World Wide
Web site at http://www.epa.gov/ozone/
including the SNAP portion at http://
www.epa.gov/ozone/snap/.
SUPPLEMENTARY INFORMATION:

1. Listing of Acceptable Substitutes

A. Refrigeration and Air Conditioning

B. Solvent Cleaning

C. Fire Suppression

D. Aerosols
II. Section 612 Program

A. Statutory Requirements

B. Regulatory History
Appendix A—Summary of Acceptable
Decisions

I. Listing of Acceptable Substitutes

This section presents EPA’s most
recent acceptable listing decisions for
substitutes in the following industrial
sectors: refrigeration and air
conditioning, solvent cleaning, fire
suppression and explosion protection,
and aerosols. For copies of the full list
of SNAP decisions in all industrial
sectors, visit EPA’s Ozone Depletion
web site at http://www.epa.gov/ozone/
snap/lists/index.html.

The sections below discuss the
substitute listing in detail. Appendix A
contains a table summarizing today’s
listing decisions. The statements in the
“Further Information” column in the
table provide additional information,
but are not legally binding under section
612 of the Clean Air Act. In addition,
the “further information” may not be a
comprehensive list of other legal
obligations you may need to meet when
using the substitute. Although you are
not required to follow recommendations
in the “further information” column of
the table to use a substitute, EPA
strongly encourages you to apply the
information when using these
substitutes. In many instances, the
information simply refers to standard
operating practices in existing industry
and/or building-code standards. Thus,
many of these statements, if adopted,
would not require significant changes to
existing operating practices.

Submissions to EPA for the use of the
substitutes listed in this document may

be found under category VI-D of EPA
air docket A—91-42 at the address
described above under ADDRESSES. You
can find other materials supporting the

decisions in this action under category
IX-B of EPA docket A-91-42.

A. Refrigeration and Air Conditioning
1. and 2. R—404A and R-507A

EPA’s decision: R-404A and R-507A
are acceptable for use in new and
retrofit equipment as substitutes for
HCFC-22 and HCFC blends including,
but not limited to, R—401A, R—401B, R—
402A, R-402B, R-406A, R—408A, R-
409A, R-411A, R—411B, R—411C, R-
414A, R-414B, and R—416A in:

* Retail food refrigeration

* Cold storage warehouses
Commercial ice machines
Refrigerated transport
Ice skating rinks
Water coolers
Residential dehumidifiers
Vending machines
Industrial process air conditioning
Reciprocating chillers
Screw chillers
Centrifugal chillers
Industrial process refrigeration
Very low temperature refrigeration

* Non-mechanical heat transfer
systems

» Household refrigerators and freezers

* Household and light commercial air
conditioning

R—404A is a blend of 44% by weight
HFC-125 (pentafluoroethane), 52% by
weight HFC—143a (1,1,1-trifluoroethane)
and 4% by weight HFC-134a (1,1,1,2-
tetrafluoroethane). You may find the
submission under EPA Air Docket A—
91-42, items VI-D-284 and VI-D-287.
R-507A, also known as R-507, is a
blend of 50% by weight HFC-125
(pentafluoroethane) and 50% by weight
HFC—-143a (1,1,1-trifluoroethane).

EPA previously listed both R—404A
and R—-507A as acceptable alternatives
for various CFCs (e.g., R-12) and CFC-
containing blends (e.g., R—500 and R—
502) in several applications in the
original SNAP rulemaking published in
the Federal Register on March 18, 1994
(59 FR 13044) and in subsequent SNAP
Notices (August 26, 1994, 59 FR 44240;
January 13, 1995, 60 FR 3318). EPA
previously listed R-404A and R-507A
as acceptable substitutes for HCFC-22
in various end uses (March 22, 2002, 67
FR 13272 for R-404A; September 5,
1996, 61 FR 47012 for R-507A). Since
that time, many users have switched
directly from CFCs to R—404A or R—
507A, while others have switched to
HCFC-22 or many different HCFC
blends found acceptable under various
SNAP rulemakings and notices. Today’s

decision finds it acceptable to switch
from HCFC-22 and HCFC blends to R—
404A or R-507A in the end uses listed
above.

Environmental Information

The ozone depletion potential (ODP)
of R-404A and of R-507A is zero. The
Global Warming Potentials (GWP) of
HFC-125, HFC-143a and HFC—134a are
3400, 4300 and 1300, respectively
(relative to carbon dioxide, using a 100-
year time horizon).

All components of these blends have
been exempted from listing as a volatile
organic compound (VOC) under Clean
Air Act regulations concerning the
development of state implementation
plans (SIPs) at 40 CFR 51.100(s).

Flammability Information

While HFC-143a is moderately
flammable, the blends are not
flammable.

Toxicity and Exposure Data

All components of the blend have
workplace environmental exposure
limits (WEELSs) of 1000 ppm established
by the American Industrial Hygiene
Association (AIHA). EPA expects users
to follow all recommendations specified
in the Material Safety Data Sheet
(MSDS) for the blend and the individual
components and other safety
precautions common in the refrigeration
and air conditioning industry. We also
expect that users of R—404A and R-
507A will adhere to the AIHA’s WEELs.

Comparison to Other Refrigerants

R-404A and R-507A are not ozone
depleting; thus, they reduce risk from
ozone depletion compared to HCFC-22,
the ODS they replace, and blends
containing HCFCs. Flammability and
toxicity risks are low, as discussed
above. Thus, we find that R—404A and
R-507A are acceptable because they
reduce overall risk to public health and
the environment in the end uses listed.

3.RS-24

EPA’s decision: RS—24 is acceptable
for use in new and retrofit equipment as
a substitute for CFC-12 in the following
end uses:

Industrial process refrigeration
Industrial process air conditioning
Ice skating rinks

Cold storage warehouses
Refrigerated transport

Retail food refrigeration

Vending machines

Water coolers

Commercial ice machines
Household refrigerators and freezers
Residential dehumidifiers

RS-24 is acceptable, subject to use
conditions, for use in new and retrofit
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equipment as a substitute for CFC-12 in
the following end use:
* Motor vehicle air conditioning

Conditions for Use in Motor Vehicle Air
Conditioning Systems

Regulations regarding recycling and
prohibiting venting issued under section
609 of the Clean Air Act apply to this
blend (subpart B of 40 CFR part 82).

On October 16, 1996, (61 FR 54029),
EPA promulgated a final rule that
prospectively applied certain conditions

on the use of any refrigerant used as a
substitute for CFC-12 in motor vehicle
air conditioning systems (Appendix D of
subpart G of 40 CFR part 82). That rule
provided that EPA would list new
refrigerants in future notices of
acceptability. Therefore, the use of RS—
24 as a CFC-12 substitute in motor
vehicle air conditioning systems must
follow the standard conditions imposed
on previous refrigerants, including:

* The use of unique fittings designed
by the refrigerant manufacturer,

» The application of a detailed label,

* The removal of the original
refrigerant prior to charging with RS-24,
and

e The installation of a high-pressure
compressor cutoff switch on systems
equipped with pressure relief devices.

The October 16, 1996, rule gives full
details on these use conditions.

You must use the following fittings to
use RS—24 in motor vehicle air
conditioning systems:

Fitting type

Diameter
(inches)

Thread pitch (threads/inch)

Thread direction

Low-side service port .......c.cccocveviieinieninen.
High-side service port ............

Large containers (>20 Ib.)
Small cans

quick-connect
quick-connect
quick-connect
quick-connect

The quick-connect fittings have been
reviewed and found to be sufficiently
different from HFC-134a and FRIGC
FR-12 quick-connect fittings to be
considered unique. The labels will have
a gold background and black text.

The submitter of RS—24 claims that
the composition of this HFC blend is
confidential business information. You
can find a version of the submission
with information claimed confidential
by the submitter removed in EPA Air
Docket A—91-42, item VI-D-281.

Environmental Information

The ozone depletion potential (ODP)
of RS-24 is zero. The Global Warming
Potentials (GWPs) of the constituents
are between zero and approximately
4000 (relative to carbon dioxide, using
a 100-year time horizon).

At least one component of this blend
has not been exempted from listing as
a VOC under Clean Air Act regulations
concerning the development of SIPs at
40 CFR 51.100(s).

Flammability Information

While at least one component of the
blend is moderately flammable, the
blend is not flammable.

Toxicity and Exposure Data

Components of the blend have
workplace guidance level exposure
limits on the order of 500 to 1000 ppm.
EPA believes this exposure limit will be
protective of human health and safety.
EPA expects users to follow all
recommendations specified in the
Material Safety Data Sheet (MSDS) for
the blend and the individual
components and other safety
precautions common in the refrigeration
and air conditioning industry.

Comparison to Other Refrigerants

RS-24 is not an ozone depleter; thus,
it reduces risk from ozone depletion
compared to CFC-12, the ODS it
replaces. RS—24 has a comparable or
lower GWP than the other substitutes
for CFC-12. Flammability and toxicity
risks are low, as discussed above. Thus,
we find that RS—24 is acceptable
because it reduces overall risk to public
health and the environment in the end
uses listed.

4. NU-22

EPA’s decision: NU-22 [R—-125/134a/
600 (46.6/50.0/3.4)] is acceptable for use
in new and retrofit equipment as a
substitute for R-502 in:

+ Industrial process refrigeration
Industrial process air-conditioning
Cold storage warehouses
Refrigerated transport
Retail food refrigeration
Commercial ice machines
Vending machines

» Water coolers

* Ice skating rinks

NU-22 is a blend of 46.6 percent
HFC-125, 50.0 percent HFC—134a, and
3.4 percent n-butane.

You can find the most recent
submission in EPA Air Docket A—91-42,
item VI-D-286.

In SNAP Notice of Acceptability #16
(March 22, 2002; 67 FR 13272), EPA
noted that the composition of NU-22
was changed to match that of ISCEON
59, and that EPA previously found
ISCEON 59 acceptable as a substitute for
R-22 in a number of end uses in SNAP
Notice of Acceptability #11 (December
6, 1999; 64 FR 68039).

Environmental Information

For environmental information on
HFC-125 and HFC-134a, see above in

section I.A.1 for R—404A. The ozone
depletion potential (ODP) of NU-22 is
zero. The Global Warming Potential
(GWP) of butane is less than 10 (relative
to carbon dioxide, using a 100-year time
horizon). Butane is a VOC under Clean
Air Act regulations concerning the
development of SIPs at 40 CFR
51.100(s).

Flammability Information

While butane, one component of the
blend, is flammable, the blend is not
flammable.

Toxicity and Exposure Data

HFC-125 and HFC-134a have
guidance level WEELSs of 1000 ppm
established by the ATHA. Butane has a
threshold limit value (TLV) of 800 ppm
established by the American Conference
of Goverment Industrial Hygienists
(ACGIH). EPA expects users to follow
all recommendations specified in the
Material Safety Data Sheet (MSDS) for
the blend and the individual
components and other safety
precautions common in the refrigeration
and air conditioning industry. We also
expect that users of NU-22 will adhere
to the ATHA’s WEELs and the ACGIH’s
TLVs.

Comparison to Other Refrigerants

NU-22 is not an ozone depleter; thus,
it reduces risk from ozone depletion
compared to R-502, the ODS it replaces.
NU-22 has a comparable or lower GWP
than the other substitutes for R-502.
Flammability and toxicity risks are low,
as discussed above. Thus, we find that
NU-22 is acceptable because it reduces
overall risk to public health and the
environment in the end uses listed.
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5. R—407C

EPA’s decision: R—407C is acceptable
for use in new and retrofit equipment as
a substitute for HCFC-22 and HCFC
blends including, but not limited to, R—
401A, R-401B, R—402A, R-402B, R—
406A, R-408A, R-409A, R—411A, R-
411B, R-411C, R-414A, R—-414B, and R—
416A in:

* Retail food refrigeration

* Cold storage warehouses
Commercial ice machines
Refrigerated transport
Ice skating rinks
Water coolers
Residential dehumidifiers
Vending machines
Industrial process air conditioning
Reciprocating chillers
Screw chillers
Centrifugal chillers
Industrial process refrigeration
Very low temperature refrigeration

* Non-mechanical heat transfer
systems

» Household refrigerators and freezers

» Household and light commercial air
conditioning

R-407C is a blend of 23% by weight
HFC-32 (difluoromethane), 25% by
weight HFC-125 (pentafluoroethane)
and 52% by weight HFC-134a (1,1,1,2-
tetrafluoroethane).

EPA previously listed R-407C as an
acceptable alternative for HCFC-22 and
CFCs in various end uses under SNAP
(February 8, 1996; 61 FR 4736). Since
that time, many users have switched to
R—407C, while others have switched to
many different HCFC blends found
acceptable under various SNAP
rulemakings and notices. Today’s
decision finds it acceptable to switch
from HCFC blends to R—407C.

Environmental Information

The ozone depletion potential (ODP)
of R—407C is zero. The Global Warming
Potentials (GWP) of HFC-125, HFC-32
and HFC—-134a are 3400, 880, and 1300,
respectively (relative to carbon dioxide,
using a 100-year time horizon).

HFC-32 is the only component of this
blend that is a VOC under Clean Air Act
regulations.

Flammability Information

While HFC-32 is moderately
flammable, the blend is not flammable.

Toxicity and Exposure Data

All components of the blend have
workplace environmental exposure
limits (WEELSs) of 1000 ppm established
by the American Industrial Hygiene
Association (AIHA). EPA expects users
to follow all recommendations specified
in the Material Safety Data Sheet
(MSDS) for the blend and the individual

components and other safety
precautions common in the refrigeration
and air conditioning industry. We also
expect that users of R—407C will adhere
to the AIHA’s WEELs.

Comparison to Other Refrigerants

R—407C is not an ozone depleter; thus,
it reduces risk from ozone depletion
compared to HCFC-22, the ODS it
replaces, and blends containing HCFCs.
R—407C has a comparable or lower GWP
than the other substitutes for HCFC-22.
Flammability and toxicity risks are low,
as discussed above. Thus, we find that
R—-407C is acceptable because it reduces
overall risk to public health and the
environment in the end uses listed.

6. R—-410A

EPA’s decision: R—410A is acceptable
for use in new equipment as a substitute
for HCFC blends including, but not
limited to, R-401A, R—401B, R—402A,
R-402B, R-406A, R-408A, R—409A, R—
411A, R-411B, R-411C, R—414A, R-
414B, and R-416A in:

Retail food refrigeration

Cold storage warehouses
Commercial ice machines
Refrigerated transport

Ice skating rinks

Water coolers

Residential dehumidifiers
Vending machines

Industrial process air conditioning
Reciprocating chillers

Screw chillers

Centrifugal chillers

Industrial process refrigeration

» Very low temperature refrigeration

* Non-mechanical heat transfer
systems

» Household refrigerators and freezers

* Household and light commercial air
conditioning

R—-410A is a blend of 50% by weight
HFC-32 (difluoromethane) and 50% by
weight HFC-125 (pentafluoroethane).

EPA previously listed R—410A as an
acceptable alternative for HCFC-22 and
CFCs in various end uses under SNAP
(February 8, 1996; 61 FR 4736). Since
that time, many users have switched to
R—410A, while others have switched to
many different HCFC blends found
acceptable under various SNAP
rulemakings and notices. Today’s
decision finds it acceptable to switch
from HCFC blends to R—410A.

Environmental Information

The ozone depletion potential (ODP)
of R—410A is zero. For environmental
information about HFC-125, see section
I.A.1 above for R-404A; for
environmental information about HFC—
32, see section I.A.5 above for R—407C.

Flammability Information

While HFC-32 is moderately
flammable, the blend is not flammable.

Toxicity and Exposure Data

For toxicity and exposure data on
HFC-125 and HFC-32, see section .A.5
above for R—407C. We expect that users
of R—410A will adhere to the ATHA’s
WEELs.

Comparison to Other Refrigerants

R-410A is not an ozone depleter;
thus, it reduces risk from ozone
depletion compared to HCFC-22, the
ODS it replaces, and blends containing
HCFCs. Flammability and toxicity risks
are low, as discussed above. Thus, we
find that R—410A is acceptable because
it reduces overall risk to public health
and the environment in the end uses
listed.

7.R-414B

EPA’s decision: R—414B [R-22/124/
600a/142b (50/39/1.5/9.5)] is acceptable
for use in new and retrofit equipment as
a substitute for CFC-12 and CFC-114 in:

¢ Industrial process air conditioning

R—414B, sold under the trade name
Hot Shot, is a blend of 50% by weight
HCFC-22 (chlorodifluoromethane), 39%
by weight HCFC-124 (2-chloro-1,1,1,2-
tetrafluoroethane), 1.5% by weight R—
600a (isobutane) and 9.5% by weight
HCFC-142b (1-chloro-1,1-
difluoroethane). You may find the
submission under EPA Air Docket A—
91-42, item VI-D-289.

EPA previously listed R—414B as an
acceptable alternative for CFC-12 and
R-500 in several end-uses under SNAP
(September 5, 1996; 61 FR 47012) and
found it acceptable subject to use
conditions as a CFC—12 alternative in
motor vehicle air conditioners (October
16, 1996; 61 FR 54029). Today’s
decision extends this decision to an
additional end-use.

Environmental Information

The ozone depletion potentials
(ODPs) of HCFC—-22, HCFC-124 and
HCFC-142b are 0.055, 0.022 and 0.065,
respectively. The global warming
potentials (GWPs) are 1700, 620 and
2400, respectively (relative to carbon
dioxide, using a 100-year time horizon).

Isobutane is under Clean Air Act
regulations concerning the development
of SIPs at 40 CFR 51.100(s).

Flammability Information

While HCFC-142b and isobutane are
flammable, the blend is not flammable.
Toxicity and Exposure Data

HCFC-22, HCFC-124 and HCFC-142b
have workplace environmental exposure
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limits (WEELSs) established by the
American Industrial Hygiene
Association (AIHA) or threshold limit
value (TLV) established by the
American Conference of Goverment
Industrial Hygienists (ACGIH) of 1000
ppm. Isobutane has a recommended
exposure limit (REL) of 800 ppm
established by the National Institute for
Occupational Safety and Health
(NIOSH). EPA expects users to follow
all recommendations specified in the
Material Safety Data Sheet (MSDS) for
the blend and the individual
components and other safety
precautions common in the refrigeration
and air conditioning industry. We also
expect that users of R—414B will adhere
to all recommended exposure limits.

Comparison to Other Refrigerants

R—414B has a much lower ozone-
depletion potential than CFC—-12 and
CFC-114, the ODSs it replaces; thus, it
reduces risk from ozone depletion. R-
414B has a comparable or lower GWP
than the other substitutes for CFC-12
and CFC-114 in the end-use listed.
Flammability and toxicity risks are low,
as discussed above. Thus, we find that
R—414B is acceptable because it reduces
overall risk to public health and the
environment in the end use listed.

B. Solvent Cleaning

1. HCFC-225ca/cb

EPA’s Decision: HCFC-225ca and
HCFC-225cb are acceptable for use as a
substitute for CFC-113 and methyl
chloroform in the metals cleaning end
use.

HCFC-225ca is also called 3,3-
dichloro-1,1,1,2,2-pentafluoropropane.
HCFC-225cb is also called 1,3-dichloro-
1,1,2,2,3-pentafluoropropane. They are
sold in a commercial blend of 45% of
the ca isomer and 55% of the cb isomer
(“HCFCca/cbh”).

EPA has previously found HCFC—
225ca/cb acceptable subject to use
conditions for use in solvents cleaning
in the precision cleaning and electronics
cleaning end uses (June 13, 1995, 60 FR
31092) and acceptable for use in aerosol
solvents (April 28, 1999, 64 FR 22981).

Environmental Information

HCFC-225ca and HCFC-225cb have
ozone depletion potentials (ODPs),
respectively, of 0.025 and 0.033. HCFC-
225ca and HCFC-225cb have global
warming potentials (GWPs) of 180 and
620, respectively, over a 100-year time
horizon. HCFG-225ca has an
atmospheric lifetime (ALT) of 2.1 years
and HCFC-225cb has an ALT of 6.2

ears.

HCFC-225ca, HCFC-225cb, and the
commercial blend of HCFC-225ca/cb

have been exempted from listing as
volatile organic compounds (VOCs)
under Clean Air Act regulations
concerning the development of state
implementation plans at 40 CFR
51.100(s).

Flammability

HCFC-225ca, HCFC-225cb, and the
commercial blend of HCFC—-225ca/cb
are non-flammable.

Toxicity and Exposure Data

The manufacturer’s recommended
exposure guidelines over an eight-hour
time-weighted average are 50 ppm for
HCFC-225ca, 400 ppm for HCFC-225cb,
and 100 ppm for the commercial
mixture of HCFC-225ca/cb. EPA
initially established a use condition for
HCFC-225ca/cb in the precision
cleaning and electronics cleaning end
uses and did not issue an acceptability
determination for the metal cleaning
end use because of earlier data
indicating the exposure guideline for
the commercial mixture should be only
50 ppm. More recent analysis of the
toxicological data indicate that a higher
exposure guideline is appropriate
(SNAP Notice #16, March 22, 2002, 67
FR 13272). EPA expects users of HCFC—
225ca/cb to follow all recommendations
specified in the manufacturer’s Material
Safety Data Sheets (MSDSs).

Comparison to Other Cleaning Solvents

HCFC-225ca and HCFC-225c¢b have
ODPs of 0.025 and 0.033, respectively;
thus, they reduce risk overall compared
to CFC-113 and methyl chloroform, the
ODSs they replace. HCFC-225ca and
HCFC-225cb have comparable or lower
GWP than some acceptable substitutes
for CFC-113 and methyl chloroform.
HCFC-225ca and HCFC-225cb are non-
flammable. HCFC-225ca and HCFC—
225cb are VOC-exempt. Thus, we find
that HCFC-225ca, HCFC—-225cb, and the
commercial blend of HCFC-225ca/cb
are acceptable because they reduce
overall risk to public health and the
environment in the end use listed.

C. Fire Suppression and Explosion
Protection

1. C6-perfluoroketone

EPA’s decision: C6-perfluoroketone is
acceptable as a substitute for halon 1301
in the total flooding end use for both
normally occupied and unoccupied
spaces.

C6-perfluoroketone is comprised of a
perfluoroalkyl ketone (1,1,1,2,2,4,5,5,5-
nonafluoro-4-(trifluoromethyl)-3-
pentanone). It is marketed under the
trade name Novec-1230. Other names
include FK-5—-1-12mmy?2, perfluoro-2-
methyl-3-pentanone, and L-15566. You

can find a version of the submission
with information claimed confidential
by the submitter removed in EPA Air
Docket A—91—-42, items VI-D-269 and
VI-D-277. Additional information on
this fire suppressant is available in EPA
Air Docket A—2002-08.

Environmental Information

C6-perfluoroketone has no ozone-
depletion potential, a global warming
potential of six to 100 relative to CO»
over a 100 year time horizon, and an
atmospheric lifetime of less than three
days.

Flammability
Cé-perfluoroketone is non-flammable.
Toxicity and Exposure Data

The C6-perfluoroketone was assayed
for its ability to induce cardiac
sensitization in the beagle dog
(Huntington 2001). In that study, the
cardiotoxic NOAEL was determined to
be 10 percent. The manufacturer’s
maximum design concentration of 6.44
percent is significantly below the
cardiotoxic NOAEL.

Appropriate protective measures
should be taken and proper training
administered for the manufacture,
clean-up and disposal of this product
and for the installation and maintenance
of the total flooding systems using this
product. EPA recommends the
following for establishments installing
and maintaining total flooding systems
using this agent:

* Install and use adequate ventilation;

* Clean up all spills immediately in
accordance with good industrial
hygiene practices;

* Provide training for safe handling
procedures to all employees that would
be likely to handle containers of the
agent or extinguishing units filled with
the agent; and

» Provide safety features such as pre-
discharge alarms, time delays, and
system abort switches, as directed by
applicable OSHA regulations and NFPA
standards. EPA recommends that
unnecessary exposure to fire
suppression agents and their
decomposition products be avoided and
that personnel exposure be limited to no
more than 5 minutes.

Use of this agent should conform with
relevant Occupational Safety and Health
Administration (OSHA) requirements,
including 29 CFR 1910, subpart L,
sections 1910.160 and 1910.162. EPA
expects that users will follow the safety
guidelines in the NFPA 2001 standard
for clean agent fire extinguishing
systems and the guidelines in the
manufacturer’s MSDSs.
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Comparison to Other Fire Suppressants

EPA has reviewed the potential
environmental impacts of this substitute
and has concluded that, by comparison
to halon 1301 and other acceptable
substitutes, C6-perfluoroketone
significantly reduces overall risk to the
environment. With no ozone-depletion
potential, a global warming potential
value of less than 100, and an
atmospheric lifetime of less than three
days, C6-perfluoroketone provides an
improvement over use of halon 1301,
hydrochlorofluorocarbons (HCFCs) and
hydrofluorocarbons (HFCs) in fire
protection. We find that Cé-
perfluoroketone is acceptable because it
reduces overall risk to public health and
the environment in the end use listed.

D. Aerosols

1. HCFC-225ca/cb

EPA’s Decision: HCFC-225ca and
HCFC-225cb are acceptable for use as a
substitute for HCFC-141b in the aerosol
solvent end use.

For further information on HCFC—-
225ca and HCFC-225cb, see section B.,
Solvent Cleaning, above.

Comparison to Other Aerosol Solvents

HCFC-225ca and HCFC-225cb have
ODPs of 0.025 and 0.033, while HCFC—
141b has an ODP of 0.11; thus, HCFC-
225ca and —225cb reduce risk overall
compared to HCFC-141b, the ODS they
replace. HCFC-225ca and HCFC-225cb
have GWPs of 180 and 620, respectively,
which are comparable or lower than the
GWP of HCFC-141b (700) and the GWPs
of some acceptable substitutes for
HCFC-141b. HCFC-225ca and HCFC-
225cb are non-flammable. They are less
toxic than some other acceptable
substitutes for HCFC-141b. HCFC—
225ca and —225cb are VOC-exempt and
are not hazardous air pollutants, unlike
many alternatives in this end use.
Therefore, we find that HCFC-225ca,
HCFC-225cb, and the commercial blend
of HCFC—225ca/cb are acceptable
because they reduce overall risk to
public health and the environment in
the end use listed.

II. Section 612 Program

A. Statutory Requirements

Section 612 of the Clean Air Act
authorizes EPA to develop a program for
evaluating alternatives to ozone-
depleting substances. We refer to this
program as the Significant New
Alternatives Policy (SNAP) program.
The major provisions of section 612 are:

* Rulemaking—Section 612(c)
requires EPA to promulgate rules
making it unlawful to replace any class
I (chlorofluorocarbon, halon, carbon
tetrachloride, methyl chloroform,

methyl bromide, and
hydrobromofluorocarbon) or class II
(hydrochlorofluorocarbon) substance
with any substitute that the
Administrator determines may present
adverse effects to human health or the
environment where the Administrator
has identified an alternative that (1)
reduces the overall risk to human health
and the environment, and (2) is
currently or potentially available.

+ Listing of Unacceptable/Acceptable
Substitutes—Section 612(c) also
requires EPA to publish a list of the
substitutes unacceptable for specific
uses. EPA must publish a corresponding
list of acceptable alternatives for
specific uses.

» Petition Process—Section 612(d)
grants the right to any person to petition
EPA to add a substance to or delete a
substance from the lists published in
accordance with section 612(c). The
Agency has 90 days to grant or deny a
petition. Where the Agency grants the
petition, it must publish the revised lists
within an additional six months.

* 90-day Notification—Section 612(e)
directs EPA to require any person who
produces a chemical substitute for a
class I substance to notify the Agency
not less than 90 days before new or
existing chemicals are introduced into
interstate commerce for significant new
uses as substitutes for a class I
substance. The producer must also
provide the Agency with the producer’s
unpublished health and safety studies
on such substitutes.

e Outreach—Section 612(b)(1) states
that the Administrator shall seek to
maximize the use of federal research
facilities and resources to assist users of
class I and II substances in identifying
and developing alternatives to the use of
such substances in key commercial
applications.

* Clearinghouse—Section 612(b)(4)
requires the Agency to set up a public
clearinghouse of alternative chemicals,
product substitutes, and alternative
manufacturing processes that are
available for products and
manufacturing processes which use
class I and II substances.

B. Regulatory History

On March 18, 1994, EPA published
the final rulemaking (59 FR 13044)
which described the process for
administering the SNAP program. In the
same notice, we issued the first
acceptability lists for substitutes in the
major industrial use sectors. These
sectors include:

* Refrigeration and air conditioning;

» Foam blowing;

* Solvents cleaning;

* Fire suppression and explosion
protection;

* Sterilants;

* Aerosols;

» Adhesives, coatings and inks; and

» Tobacco expansion.

These sectors compose the principal
industrial sectors that historically
consumed the largest volumes of ozone-
depleting compounds.

As described in this original rule for
the SNAP program, EPA does not
believe that rulemaking procedures are
required to list alternatives as
acceptable with no limitations. Such
listings do not impose any sanction, nor
do they remove any prior license to use
a substance. Therefore, by this notice we
are adding substances to the list of
acceptable alternatives without first
requesting comment on new listings.

However, we do believe that notice-
and-comment rulemaking is required to
place any substance on the list of
prohibited substitutes, to list a
substance as acceptable only under
certain conditions, to list substances as
acceptable only for certain uses, or to
remove a substance from the lists of
prohibited or acceptable substitutes. We
publish updates to these lists as separate
notices of rulemaking in the Federal
Register.

The Agency defines a “‘substitute” as
any chemical, product substitute, or
alternative manufacturing process,
whether existing or new, intended for
use as a replacement for a class I or class
IT substance. Anyone who produces a
substitute must provide EPA with
health and safety studies on the
substitute at least 90 days before
introducing it into interstate commerce
for significant new use as an alternative.
This requirement applies to substitute
manufacturers, but may include
importers, formulators, or end-users,
when they are responsible for
introducing a substitute into commerce.

You can find a complete chronology
of SNAP decisions and the appropriate
Federal Register citations from the
SNAP section of EPA’s Ozone Depletion
World Wide Web site at www.epa.gov/
ozone/title6/snap/chron.html. This
information is also available from the
Air Docket (see ADDRESSES section
above for contact information).

List of Subjects in 40 CFR Part 82

Environmental protection,
Administrative practice and procedure,
Air pollution control, Reporting and
recordkeeping requirements.

Dated: December 9, 2002.

Brian J. McLean,
Director, Office of Atmospheric Programs,
Office of Air and Radiation.

Appendix A: Summary of Acceptable
Decisions
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REFRIGERATION AND AIR-CONDITIONING

End-Use Substitute Decision Further information
Industrial process refrigeration (retrofit and | RS—24 as a substitute for CFC-12 ................ Acceptable
new).
NU-22 as a substitute for R-502 ................... Acceptable
R-404A as a substitute for HCFC-22 and | Acceptable .................. See note?
HCFC blends.
R-507A as a substitute for HCFC-22 and | Acceptable ................. See note
HCFC blends.
R-407C as a substitute for HCFC-22 and | Acceptable .................. See note
HCFC blends.
Industrial process refrigeration (new) ............... R-410A as a substitute for HCFC-22 and | Acceptable .................. See note
HCFC blends.
Industrial process air conditioning (retrofit and | RS—24 as a substitute for CFC-12 ................ Acceptable
new).
NU-22 as a substitute for R-502 ................... Acceptable
R-404A as a substitute for for HCFC-22 and | Acceptable .................. See note
HCFC blends.
R-507A as a substitute for for HCFC-22 and | Acceptable ................. See note
HCFC blends.
R-407C as a substitute for for HCFC-22 and | Acceptable .................. See note
HCFC blends.
R-414B as a substitute for for CFC-12 and | Acceptable
CFC-14.
Industrial process air conditioning (new) ......... R-410A as a substitute for HCFC-22 and | Acceptable See note
HCFC blends.
Ice skating rinks (retrofit and new) ................... RS-24 as a substitute for CFC-12 ................ Acceptable
NU-22 as a substitute for R-502 ................... Acceptable
NU-22 as a substitute for R-502 ................... Acceptable
R-404A as a substitute for HCFC-22 and | Acceptable .................. See note
HCFC blends.
R-507A as a substitute for HCFC-22 and | Acceptable ................. See note
HCFC blends.
R-407C as a substitute for HCFC-22 and | Acceptable .................. See note
HCFC blends.
Ice skating rinks (NEW) ........cccccevveviiieeriieenieenne. R-410A as a substitute for HCFC-22 and | Acceptable .................. See note
HCFC blends.
Cold storage warehouses (retrofit and new) .... | RS-24 as a substitute for CFC-12 .. Acceptable
NU-22 as a substitute for R-502 ................... Acceptable
R—-404A as a substitute for HCFC-22 and | Acceptable .................. See note
HCFC blends.
R-507A as a substitute for HCFC-22 and | Acceptable .................. See note
HCFC blends.
R-407C as a substitute for HCFC-22 and | Acceptable .................. See note
HCFC blends.
Cold storage warehouses (New) .........cccceeeueeen. R-410A as a substitute for HCFC-22 and | Acceptable .................. See note
HCFC blends.
Refrigerated transport (retrofit and new) .......... RS-24 as a substitute for CFC-12 ................ Acceptable
NU-22 as a substitute for R-502 ................... Acceptable
R-404A as a substitute for HCFC-22 and | Acceptable .................. See note
HCFC blends.
R-507A as a substitute for HCFC-22 and | Acceptable .................. See note
HCFC blends.
R-407C as a substitute for HCFC-22 and | Acceptable .................. See note
HCFC blends.
Refrigerated transport (N€W) .........ccccceveevnenne R-410A as a substitute for HCFC-22 and | Acceptable .................. See note
HCFC blends.
Retail food refrigeration (retrofit and new) ....... RS-24 as a substitute for CFC-12 ................ Acceptable
R-404A as a substitute for HCFC-22 and | Acceptable .................. See note
HCFC blends.
R-507A as a substitute for HCFC-22 and | Acceptable .................. See note
HCFC blends.
R-407C as a substitute for HCFC-22 and | Acceptable .................. See note
HCFC blends.
Retail food refrigeration (New) ........cccccceeevveenne R-410A as a substitute for HCFC-22 and | Acceptable .................. See note
HCFC blends.
Vending machines (retrofit and new) ............... RS-24 as a substitute for CFC-12 ................ Acceptable
NU-22 as a substitute for R-502 ................... Acceptable
R-404A as a substitute for HCFC-22 and | Acceptable .................. See note
HCFC blends.
R-507A as a substitute for HCFC-22 and | Acceptable .................. See note
HCFC blends.
R-407C as a substitute for HCFC-22 and | Acceptable .................. See note

HCFC blends.
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REFRIGERATION AND AIR-CONDITIONING—Continued

End-Use Substitute Decision Further information
Vending machines (NeW) .........cccceevvveeeiiineennns R-410A as a substitute for HCFC-22 and | Acceptable .................. See note
HCFC blends.
Water coolers (retrofit and new) ...........c.......... RS-24 as a substitute for CFC-12 ................ Acceptable
NU-22 as a substitute for R-502 ................... Acceptable
R-404A as a substitute for HCFC-22 and | Acceptable .................. See note
HCFC blends.
R-507A as a substitute for HCFC-22 and | Acceptable .................. See note
HCFC blends.
R-407C as a substitute for HCFC-22 and | Acceptable .................. See note
HCFC blends.
Water coolers (NeW) .......cccccevveevieeiieennneiieeie. R-410A as a substitute for HCFC-22 and | Acceptable .................. See note
HCFC blends.
Commercial ice machines (retrofit and new) ... | RS-24 as a substitute for CFC-12 ................ Acceptable
NU-22 as a substitute for R-502 ................... Acceptable
R-404A as a substitute for HCFC-22 and | Acceptable ................. See note
HCFC blends.
R-507A as a substitute for HCFC-22 and | Acceptable .................. See note
HCFC blends.
R-407C as a substitute for HCFC-22 and | Acceptable .................. See note
HCFC blends.
Commercial ice machines (New) .........cccceeueeee. R-410A as a substitute for HCFC-22 and | Acceptable .................. See note
HCFC blends.
Household refrigerators and freezers (retrofit | R—404A as a substitute for CFC-12 .............. Acceptable.
and new).
RS-24 as a substitute for CFC-12 ................ Acceptable
R—-404A as a substitute for HCFC-22 and | Acceptable .................. See note
HCFC blends.
R-507A as a substitute for HCFC-22 and | Acceptable .................. See note
HCFC blends.
R-407C as a substitute for HCFC-22 and | Acceptable .................. See note
HCFC blends.
Household refrigerators and freezers (new) .... | R-410A as a substitute for HCFC-22 and | Acceptable .................. See note
HCFC blends.
Reciprocating chillers (retrofit and new) .......... R—404A as a substitute for HCFC-22 and | Acceptable .................. See note
HCFC blends.
R-507A as a substitute for HCFC-22 and | Acceptable .................. See note
HCFC blends.
R-407C as a substitute for HCFC-22 and | Acceptable .................. See note
HCFC blends.
Reciprocating chillers (N€W) .........ccccocoeveeieeenne R-410A as a substitute for HCFC-22 and | Acceptable .................. See note
HCFC blends.
Centrifugal chillers (retrofit and new) ............... R-404A as a substitute for HCFC-22 and | Acceptable .................. See note
HCFC blends.
R-507A as a substitute for HCFC-22 and | Acceptable .................. See note
HCFC blends.
R-407C as a substitute for HCFC-22 and | Acceptable .................. See note
HCFC blends.
Centrifugal chillers (N€W) ........ccccovvveiriieeennnen. R-410A as a substitute for HCFC-22 and | Acceptable .................. See note
HCFC blends.
Screw chillers (retrofit and new) ............c.coc..... R—-404A as a substitute for HCFC-22 and | Acceptable .................. See note
HCFC blends.
R-507A as a substitute for HCFC-22 and | Acceptable .................. See note
HCFC blends.
R-407C as a substitute for HCFC-22 and | Acceptable .................. See note
HCFC blends.
Screw chillers (NEW) ......ccceeviiriieniciiiereciine R—-410A as a substitute for HCFC-22 and | Acceptable .................. See note
HCFC blends.
Very low temperature refrigeration (retrofit and | R—404A as a substitute for HCFC-22 and | Acceptable .................. See note
new). HCFC blends.
R-507A as a substitute for HCFC-22 and | Acceptable .................. See note
HCFC blends.
R-407C as a substitute for HCFC-22 and | Acceptable .................. See note
HCFC blends.
Very low temperature refrigeration (new) ........ R-410A as a substitute for HCFC-22 and | Acceptable .................. See note
HCFC blends.
Non-mechanical heat transfer systems (retrofit | R-404A as a substitute for HCFC-22 and | Acceptable .................. See note
and new). HCFC blends.
R-507A as a substitute for HCFC-22 and | Acceptable .................. See note
HCFC blends.
R-407C as a substitute for HCFC-22 and | Acceptable .................. See note
HCFC blends.
Non-mechanical heat transfer systems (new) R-410A as a substitute for HCFC-22 and | Acceptable .................. See note

HCFC blends.
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REFRIGERATION AND AIR-CONDITIONING—Continued

End-Use Substitute Decision Further information
Household and light commercial air condi-
tioning (retrofit and new).
R-404A as a substitute for HCFC-22 and | Acceptable .................. See note
HCFC blends.
R-507A as a substitute for HCFC-22 and | Acceptable .................. See note
HCFC blends.
R-407C as a substitute for HCFC-22 and | Acceptable ................. See note
HCFC blends.
Household and light commercial air condi- | R-410A as a substitute for HCFC-22 and | Acceptable .................. See note
tioning (new). HCFC blends.
Residential dehumidifiers (retrofit and new) .... | RS-24 as a substitute for CFC-12 ................ Acceptable ..................
R-404A as a substitute for HCFC-22 and | Acceptable .................. See note
HCFC blends.
R-507A as a substitute for HCFC-22 and | Acceptable .................. See note
HCFC blends.
R-407C as a substitute for HCFC-22 and | Acceptable .................. See note
HCFC blends.
Residential dehumidifiers (new) .........c..ccccceee.. R-410A as a substitute for HCFC-22 and | Acceptable .................. See note
HCFC blends.
Motor vehicle air conditioning (retrofit and | RS—24 as a substitute for CFC-12 ................ Acceptable subject to | Users must use the
new). use conditions. unique fittings and
label specified by
the manufacturer.
Use is subject to re-
quirements under
§609 of the Clean
Air Act.

1Note: HCFC blends include, but are not limited to, R-410A, R—401B, R-402A, R—402B, R—406A, R—408A, R—409A, R—-411A, R-411B, R—-

411C, R-414A, R-414B, and R-416.

SOLVENT CLEANING

End-Use

Substitute

Decision Further Information

Metal cleaning
methyl chloroform.

HCFC-225ca and HCFC-225cb as a substitute for CFC-113 and

Acceptable EPA recommends observing the
manufacturer's  recommended
exposure guidelines of 50 ppm
for the —ca isomer, 400 ppm
for the —cb isomer, and 100
ppm for the commercial mixture
of HCFC-225ca/ch.

EPA encourages users to con-
sider other alternatives that do
not have an ozone depletion po-
tential.

FIRE SUPPRESSION AND EXPLOSION PROTECTION

End-Use Substitute

Decision

Further Information

Total flooding

stitute for Halon 1301.

C6—perfluoroketone as a sub-

Acceptable

Use of the agent should be in accordance with the safety guidelines
in the latest edition of the NFPA 2001 Standard for Clean Agent
Fire Extinguishing Systems.

For operations that install and maintain total flooding systems using
this agent, EPA recommends the following:

—Install and use adequate ventilation;

—Clean up all spills immediately in accordance with good industrial
hygiene practices; and

— Provide training for safe handling procedures to all employees that
would be likely to handle containers of the agent or extinguishing
units filled with the agent.

See additional notes 1, 2, 3, 4, 5.

Additional notes:

1. Should conform with relevant OSHA requirements, including 29 CFR 1910, subpart L, sections 1910.160, 1910.161 (dry chemicals and

aerosols) and 1910.162 (gaseous agents).

2. Per OSHA requirements, protective gear (SCBA) should be available in the event personnel should reenter the area.
3. Discharge testing should be strictly limited to that which is essential to meet safety or performance requirements.
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4. The agent should be recovered from the fire protection system in conjunction with testing or servicing, and recycled for later use or de-

stroyed.

5. EPA has no intention of duplicating or displacing OSHA coverage related to the use of personal protective equipment (e.g., respiratory pro-
tection), fire protection, hazard communication, worker training or any other occupational safety and health standard with respect to halon

substitutes.
AEROSOLS
End-Use Substitute Decision Further Information
Aerosol solvents .. | HCFC-225ca and HCFC-225cb | Acceptable ..... EPA recommends observing the manufacturer's recommended expo-

as a substitute for HCFC-141b.

cb.

sure guidelines of 50 ppm for the -ca isomer, 400 ppm for the -cb
isomer, and 100 ppm for the commercial mixture of HCFC-225ca/

EPA encourages users to consider other alternatives that do not
have an ozone depletion potential.

[FR Doc. 02—32130 Filed 12—19-02; 8:45 am]
BILLING CODE 6560-50-U

DEPARTMENT OF DEFENSE

48 CFR Part 208 and Appendix G to
Chapter 2

Defense Federal Acquisition
Regulation Supplement; Technical
Amendments

AGENCY: Department of Defense (DoD).
ACTION: Final rule.

SUMMARY: DoD is making technical
amendments to the Defense Federal
Acquisition Regulation Supplement to
update titles, section numbers, and
paragraph designations.

EFFECTIVE DATE: December 20, 2002.

FOR FURTHER INFORMATION CONTACT: Ms.
Michele Peterson, Defense Acquisition
Regulations Council,
OUSD(AT&L)DPAP(DAR), IMD 3C132,
3062 Defense Pentagon, Washington, DC
20301-3062. Telephone (703) 602—0311;
facsimile (703) 602—0350.

List of Subjects in 48 CFR Part 208
Government procurement.

Michele P. Peterson,
Executive Editor, Defense Acquisition
Regulations Council.

Therefore, 48 CFR part 208 and
Appendix G to chapter 2 are amended
as follows:

1. The authority citation for 48 CFR
part 208 and Appendix G to subchapter
I continues to read as follows:

Authority: 41 U.S.C. 421 and 48 CFR
chapter 1.

PART 208—REQUIRED SOURCES OF
SUPPLIES AND SERVICES

208.001 and 208.002
208.002 and 208.003]

2. Sections 208.001 and 208.002 are
redesignated as sections 208.002 and
208.003, respectively.

[Redesignated as

208.003 [Amended]

3. Newly designated section 208.003
is amended by redesignating paragraphs
(f) and (g) as paragraphs (d) and (e),
respectively.

208.7000 [Amended]

4. Section 208.7000 is amended in
paragraph (b), in the parenthetical, by
removing ‘“Integrated Materiel
Management” and adding in its place
“Defense Integrated Materiel
Management Manual”.

Appendix G—Activity Address
Numbers

PART 2—[AMENDED]

5. Appendix G to chapter 2 is
amended in part 2, in entry “DABK15”,
by removing ‘‘Directorate of
Contracting” and adding in its place
“Contracting Command”.

[FR Doc. 02—-31945 Filed 12-19-02; 8:45 am]
BILLING CODE 5001-08-P

DEPARTMENT OF DEFENSE

48 CFR Part 219 and Appendix | to
Chapter 2

[DFARS Case 2002-D029]

Defense Federal Acquisition
Regulation Supplement; Extension of
DoD Pilot Mentor-Protégé Program
AGENCY: Department of Defense (DoD).
ACTION: Final rule.

SUMMARY: DoD has issued a final rule
amending the Defense Federal
Acquisition Regulation Supplement
(DFARS) to implement section 812 of
the National Defense Authorization Act
for Fiscal Year 2002. Section 812
extends, through September 30, 2005,
the period during which companies may
enter into agreements under the DoD
Pilot Mentor-Protégé Program.

EFFECTIVE DATE: December 20, 2002.

FOR FURTHER INFORMATION CONTACT: Ms.
Angelena Moy, Defense Acquisition
Regulations Council,
OUSD(AT&L)DPAP(DAR), IMD 3C132,
3062 Defense Pentagon, Washington, DC
20301-3062. Telephone (703) 602-1302;
facsimile (703) 602—0350. Please cite
DFARS Case 2002-D029.
SUPPLEMENTARY INFORMATION:

A. Background

This final rule amends DFARS
219.7104 and Appendix I to implement
section 812 of the National Defense
Authorization Act for Fiscal Year 2002
(Pub. L. 107-107). Section 812 extends,
through September 30, 2005, the period
during which companies may enter into
agreements under the DoD Pilot Mentor-
Protégé Program. In addition, section
812 extends, through September 30,
2008, the period during which mentor
firms may incur costs that are eligible
for reimbursement or credit under the
Program.

This rule was not subject to Office of
Management and Budget review under
Executive Order 12866, dated
September 30, 1993.

B. Regulatory Flexibility Act

This rule will not have a significant
cost or administrative impact on
contractors or offerors, or a significant
effect beyond the internal operating
procedures of DoD. Therefore,
publication for public comment is not
required. However, DoD will consider
comments from small entities
concerning the affected DFARS subparts
in accordance with 5 U.S.C. 610. Such
comments should cite DFARS Case
2002-D029.

C. Paperwork Reduction Act

The information collection
requirements associated with the DoD
Pilot Mentor Protégé Program have been
approved by the Office of Management
and Budget, under Control Number
0704-0332, for use through March 31,
2004.
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List of Subjects in 48 CFR Part 219
Government procurement.

Michele P. Peterson,
Executive Editor, Defense Acquisition
Regulations Council.

Therefore, 48 CFR part 219 and
Appendix I to chapter 2 are amended as
follows:

1. The authority citation for 48 CFR
part 219 and Appendix I to subchapter
I continues to read as follows:

Authority: 41 U.S.C. 421 and 48 CFR
chapter 1.

PART 219—SMALL BUSINESS
PROGRAMS

219.7104 [Amended]

2. Section 219.7104 is amended in
paragraph (b), in the last sentence, and
in paragraph (d) by removing “2005”
and adding in its place “2008”.

Appendix I—Policy and Procedures for
the DOD Pilot Mentor-Protege Program

I-102 [Amended]

3. Appendix I to chapter 2 is amended
in section I-102, in paragraphs (a) and
(b), by removing “2002” and adding in
its place “2005”.

I-103 [Amended]

4. Appendix I to chapter 2 is amended
in section I-103 as follows:

a. In paragraph (a), by removing
2002 and adding in its place “2005”;
and

b. In paragraph (b) introductory text
and paragraph (c), by removing “2005”
and adding in its place “2008”.

I-109 [Amended]

5. Appendix I to chapter 2 is amended
in section I-109, in paragraph (e)(3), by
removing “2005” and adding in its
place “2008”.

[FR Doc. 02—31947 Filed 12—19-02; 8:45 am]
BILLING CODE 5001-08-P

DEPARTMENT OF DEFENSE

48 CFR Parts 225 and 252
[DFARS Case 2002-D008]

Defense Federal Acquisition
Regulation Supplement; Trade
Agreements Act—Exception for U.S.-
Made End Products

AGENCY: Department of Defense (DoD).
ACTION: Final rule.

SUMMARY: DoD has issued a final rule
amending the Defense Federal
Acquisition Regulation Supplement
(DFARS) to implement the

determination of the Under Secretary of
Defense (Acquisition, Technology, and
Logistics) that, for procurements subject
to the Trade Agreements Act, it would
be inconsistent with the public interest
to apply the Buy American Act to U.S.-
made end products that are
substantially transformed in the United
States.

EFFECTIVE DATE: December 20, 2002.

FOR FURTHER INFORMATION CONTACT: Ms.
Amy Williams, Defense Acquisition
Regulations Council,
OUSD(AT&L)DPAP(DAR), IMD 3C132,
3062 Defense Pentagon, Washington, DC
20301-3062. Telephone (703) 602—-0328;
facsimile (703) 602—0350. Please cite
DFARS Case 2002-D008.
SUPPLEMENTARY INFORMATION:

A. Background

On March 14, 2002, the Under
Secretary of Defense (Acquisition,
Technology, and Logistics)
(USD(AT&L)) determined that, for
procurements subject to the Trade
Agreements Act, it would be
inconsistent with the public interest to
apply the Buy American Act to U.S.-
made end products that are
substantially transformed in the United
States. This determination expands the
May 16, 1997, USD(AT&L)
determination (presently implemented
in DFARS part 225) that it would be
inconsistent with the public interest to
apply the Buy American Act to U.S.-
made information technology products
in Federal Supply Group 70 or 74. The
March 14, 2002, determination is
consistent with Federal Acquisition
Regulation policy applicable to civilian
agencies with regard to the treatment of
U.S.-made end products.

This DFARS rule implements the
March 14, 2002, USD(AT&L)
determination. The rule simplifies
evaluation of offers in acquisitions
subject to the Trade Agreements Act,
because it is no longer necessary to
determine if a U.S.-made end product is
also a domestic end product, i.e., the
cost of domestic components exceeds
the cost of all components by more than
50 percent. Additionally, the provision
at DFARS 252.225-7006, Buy American
Act—Trade Agreements—Balance of
Payments Program Certificate, and the
clause at DFARS 252.225-7007, Buy
American Act—Trade Agreements—
Balance of Payments Program, are no
longer necessary, because the provision
at DFARS 252.225-7020, Trade
Agreements Certificate, and the clause
at DFARS 252.225-7021, Trade
Agreements, are now appropriate for all
acquisitions subject to the Trade
Agreements Act. This rule also applies

the March 14, 2002, USD(AT&L)
determination to acquisitions subject to
the Balance of Payments Program, since
the Balance of Payments Program is an
extension of the Buy American Act
restrictions to acquisitions of supplies
for overseas use.

DoD published a proposed rule at 67
FR 49278 on July 30, 2002. Two sources
submitted comments on the proposed
rule. Both sources supported the DFARS
changes in the proposed rule. Therefore,
DoD is adopting the proposed rule as a
final rule without change.

This rule was not subject to Office of
Management and Budget review under
Executive Order 12866, dated
September 30, 1993.

B. Regulatory Flexibility Act

This rule may have a significant
economic impact on a substantial
number of small entities within the
meaning of the Regulatory Flexibility
Act, 5 U.S.C. 601, et seq. A final
regulatory flexibility analysis has been
prepared and is summarized as follows:

The objective of the rule is to avoid
treating products substantially
transformed in the United States less
favorably than products substantially
transformed in a designated, Caribbean
Basin, or NAFTA country. Under
existing DFARS policy, offers of
domestic end products are given a 50
percent price evaluation preference over
offers of U.S.-made end products for
which the cost of foreign components
exceeds the cost of domestic
components by 50 percent or more.
However, for acquisitions subject to the
Trade Agreements Act, an end product
of a designated, Caribbean Basin, or
NAFTA country is exempt from
application of the 50 percent evaluation
factor, regardless of the source of the
components. Therefore, a company
might be encouraged to manufacture a
product in a designated, Caribbean
Basin, or NAFTA country rather than in
the United States. This DFARS rule
revises evaluation procedures for
acquisitions subject to the Trade
Agreements Act to eliminate the 50
percent price advantage that DoD
presently gives to domestic end
products over U.S.-made end products
with foreign component content of 50
percent or more. Therefore, the cost
incentive to manufacture components in
the United States is removed. However,
for companies that provide U.S.-made
end products containing foreign
components, the incentive to move end
product manufacturing facilities to a
designated, Caribbean Basin, or NAFTA
country is reduced. There were no
significant issues raised by the public
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comments in response to the initial
regulatory flexibility analysis.

C. Paperwork Reduction Act

The rule eliminates the requirement
for offerors to track and document the
origin of components of U.S.-made end
products in acquisitions subject to the
Trade Agreements Act. This reduces by
960 hours the annual paperwork burden
requirements previously approved by
the Office of Management and Budget
under Control Number 0704-0229.

List of Subjects in 48 CFR Parts 225 and
252

Government procurement.

Michele P. Peterson,
Executive Editor, Defense Acquisition
Regulations Council.

Therefore, 48 CFR parts 225 and 252
are amended as follows:

1. The authority citation for 48 CFR
parts 225 and 252 continues to read as
follows:

Authority: 41 U.S.C. 421 and 48 CFR
chapter 1.

PART 225—FOREIGN ACQUISITION

225.001 [Amended]

2. Section 225.001 is amended as
follows:

a. By removing paragraph (3)(ii) and
redesignating paragraph (3)(iii) as
paragraph (3)(ii); and

b. In newly designated paragraph
(3)(ii), by removing “U.S. made” and
adding in its place “U.S.-made”.

225.003 [Amended]

3. Section 225.003 is amended as
follows:

a. In paragraph (4), by removing
252.225-7007, Buy American Act-
Trade Agreements-Balance of Payments
Program;”’; and

b. In paragraph (12), by removing
252.225-7007. Buy American Act-
Trade Agreements-Balance of Payments
Program;”.

4. Section 225.103 is amended as
follows:

a. By redesignating paragraph (a)(1) as
paragraph (a)(i); and

b. By revising newly designated
paragraph (a)(i)(B) to read as follows:

225.103 Exceptions.

(a)(i) * = *

(B) The Under Secretary of Defense
(Acquisition, Technology, and Logistics)
has determined that, for procurements
subject to the Trade Agreements Act, it
is inconsistent with the public interest
to apply the Buy American Act to end
products that are substantially

transformed in the United States.
* * * * *

5. Section 225.402 is revised to read
as follows:

225.402 General.

To estimate the value of the
acquisition, use the total estimated
value of end products subject to trade
agreement acts (see 225.401-70).

6. Section 225.502 is revised to read
as follows:

225.502 Application.

(b) Use the following procedures
instead of the procedures in FAR
25.502(b) for acquisitions subject to the
Trade Agreements Act:

(i) Consider only offers of U.S.-made,
qualifying country, or eligible end
products, except as permitted by
225.403.

(ii) If price is the determining factor,
award on the low offer.

(c) Use the following procedures
instead of those in FAR 25.502(c) for
acquisitions subject to the Buy
American Act or the Balance of
Payments Program.

(i) Treat offers of eligible end products
under acquisitions subject to NAFTA as
if they were qualifying country offers.
As used in this section, the term
“nonqualifying country offer” may also
apply to an offer that is not an eligible
offer under NAFTA.

(ii) Except as provided in paragraph
(c)(iii) of this section, evaluate offers by
adding a 50 percent factor to the price
(including duty) of each nonqualifying
country offer (see 225.504(1)).

(A) Nonqualifying country offers
include duty in the offered price. When
applying the factor, evaluate based on
the inclusion of duty, whether or not
duty is to be exempted. If award is made
on the nonqualifying country offer and
duty is to be exempted through
inclusion of the clause at FAR 52.225—
8, Duty-Free Entry, award at the offered
price minus the amount of duty
identified in the provision at 252.225—
7003, Information for Duty-Free Entry
Evaluation (see 225.504(1)(ii)).

(B) When a nonqualifying country
offer includes more than one line item,
apply the 50 percent factor—

(1) On an item-by-item basis; or

(2) On a group of items, if the
solicitation specifically provides for
award on a group basis.

(iii) When application of the factor
would not result in the award of a
domestic end product, i.e., when no
domestic offers are received (see
225.504(3)) or when a qualifying or
NAFTA country offer is lower than the
domestic offer (see 225.504(2)), evaluate
nonqualifying country offers without
the 50 percent factor.

(A) If duty is to be exempted through
inclusion of the clause at FAR 52.225—

8, Duty-Free Entry, evaluate the
nonqualifying country offer exclusive of
duty by reducing the offered price by
the amount of duty identified in the
clause at 252.225-7003, Information for
Duty-Free Entry Evaluation (see
225.504(2)(ii) and (3)(ii)). If award is
made on the nonqualifying country
offer, award at the offered price minus
duty.

(B) If duty is not to be exempted,
evaluate the nonqualifying country offer
inclusive of duty (see 225.504(2)(i) and
(3)(1)).

(iv) If these evaluation procedures
result in a tie between a nonqualifying
country offer and a domestic offer, make
award on the domestic offer.

(v)(A) There are two tests that must be
met to determine whether a
manufactured item is a domestic end
product—

(1) The end product must have been
manufactured in the United States; and

(2) The cost of its U.S. and qualifying
country components must exceed 50
percent of the cost of all of its
components. This test is applied to end
products only, and not to individual
components.

(B) Because of the component test, the
definition of “domestic end product” is
more restrictive than the definition for—

(1) “U.S.-made end product” under
trade agreements;

(2) “Domestically produced or
manufactured products” under small
business set-asides or small business
reservations; and

(3) Products of small businesses under
FAR Part 19.

225.504 [Amended]

7. Section 225.504 is amended by
removing paragraph (4).

225.1101 [Amended]

8. Section 225.1101 is amended as
follows:

a. In paragraph (2)(i), by removing
252.225-7007, Buy American Act-
Trade Agreements-Balance of Payments
Program;”’;

b. By removing paragraph (3)(ii) and
redesignating paragraphs (3)(iii) and
(3)(iv) as paragraphs (3)(ii) and (3)(iii),
respectively;

c. By removing paragraphs (5) and (6)
and redesignating paragraphs (7)
through (14) as paragraphs (5) through
(12), respectively;

d. In newly designated paragraph (9),
by removing “when acquiring
information technology products in
Federal Supply Group 70 or 74" and
adding in its place “if the acquisition is
subject to the Trade Agreements Act”’;
and

e. In newly designated paragraph (12),
by removing “252.225-7007, Buy
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American Act-Trade Agreements-
Balance of Payments Program;”.

9. Section 225.7501 is amended by
revising paragraph (b)(1)(iii) to read as
follows:

225.7501 Policy.

* * * * *
* *
* %
(iii) For acquisitions subject to the
Trade Agreements Act, is a U.S.-made

end product; or
* * * * *

PART 252—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

252.212-7001 [Amended]

10. Section 252.212-7001 is amended
as follows:

a. By revising the clause date to read
“(DEC 2002)”’; and

b. In paragraph (b), by removing
“ 252.225-7007 Buy American Act-
Trade Agreements-Balance of Payments
Program (OCT 2002)(41 U.S.C. 10a-10d,
19 U.S.C. 25012518, and 19 U.S.C.
3301 note).”.

252.225-7006 and 252.225-7007 [Removed 252.225-7021

and Reserved]

11. Sections 252.225-7006 and
252.225-7007 are removed and
reserved.

252.225-7008 [Amended]

12. Section 252.225-7008 is amended
in the introductory text by removing
225.1101(7)” and adding in its place
“225.1101(5)".

252.225-7009 [Amended]

13. Section 252.225-7009 is amended
in the introductory text by removing
©225.1101(8)” and adding in its place
€225.1101(6)”.

252.225-7010 [Amended]

14. Section 252.225-7010 is amended
in the introductory text by removing
225.1101(9)” and adding in its place
€225.1101(7)”.

252.225-7020 [Amended]

15. Section 252.225-7020 is amended
in the introductory text by removing
225.1101(10)” and adding in its place
€225.1101(8)”.

[Amended]

16. Section 252.225-7021 is amended
in the introductory text by removing
225.1101(11)” and adding in its place
“225.1101(9)”.

252.225-7035 [Amended]

17. Section 252.225-7035 is amended
in the introductory text and in Alternate
I by removing ““225.1101(12)” and
adding in its place “225.1101(10)".

252.225-7036 [Amended]

18. Section 252.225-7036 is amended
in the introductory text and in Alternate
I introductory text by removing
“225.1101(13)” and adding in its place
©225.1101(11)".

252.225-7037 [Amended]

19. Section 252.225-7037 is amended
in the introductory text by removing
225.1101(14)” and adding in its place
“225.1101(12)”.

[FR Doc. 02—31946 Filed 12—19-02; 8:45 am)]
BILLING CODE 5001-08-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 319
[Docket No. 02—084-1]
Removal of Cold Treatment

Requirement for Ya Pears Imported
From Hebei Province in China

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Proposed rule.

SUMMARY: We are proposing to remove
the current cold treatment requirement
for Ya pears imported from Hebei
Province in the People’s Republic of
China. The cold treatment requirement
was imposed to ensure that Ya pears did
not introduce the Oriental fruit fly into
the United States. The People’s
Republic of China has submitted data
indicating that no Oriental fruit flies
have been found in Hebei Province
since the beginning of 1997 and has
requested that we remove the cold
treatment requirement. Removing the
cold treatment requirement would lift a
restriction that no longer appears
necessary.

DATES: We will consider all comments
that we receive on or before February
18, 2003.

ADDRESSES: You may submit comments
by postal mail/commercial delivery or
by e-mail. If you use postal mail/
commercial delivery, please send four
copies of your comment (an original and
three copies) to: Docket No. 02—-084—-1,
Regulatory Analysis and Development,
PPD, APHIS, Station 3C71, 4700 River
Road Unit 118, Riverdale, MD 20737—
1238. Please state that your comment
refers to Docket No. 02—084—1. If you
use e-mail, address your comment to
regulations@aphis.usda.gov. Your
comment must be contained in the body
of your message; do not send attached
files. Please include your name and
address in your message and ‘‘Docket
No. 02—084—1" on the subject line.

You may read any comments that we
receive on this docket in our reading
room. The reading room is located in
room 1141 of the USDA South Building,
14th Street and Independence Avenue,
SW., Washington, DC. Normal reading
room hours are 8 a.m. to 4:30 p.m.,
Monday through Friday, except
holidays. To be sure someone is there to
help you, please call (202) 690-2817
before coming.

APHIS documents published in the
Federal Register, and related
information, including the names of
organizations and individuals who have
commented on APHIS dockets, are
available on the Internet at http://
www.aphis.usda.gov/ppd/rad/
webrepor.html.

FOR FURTHER INFORMATION CONTACT: Dr.
Inder P. Gadh, Import Specialist,
Phytosanitary Issues Management Team,
PPQ, APHIS, 4700 River Road, Unit 140,
Riverdale, MD 20737-1236; (301) 734—
6799.

SUPPLEMENTARY INFORMATION:

Background

The regulations in “Subpart—Fruits
and Vegetables” (7 CFR 319.56 through
319.56-8, referred to below as the
regulations) prohibit or restrict the
importation of fruits and vegetables into
the United States from certain parts of
the world to prevent the introduction
and spread of plant pests that are new
to or not widely distributed within the
United States.

Section 319.56—2ee of the regulations
sets out the conditions for importing Ya
variety pears produced in approved
growing areas in the Hebei and Shadong
Provinces of the People’s Republic of
China. The safeguards specified in the
regulations include growing the pears in
registered orchards only, field
inspections for pests during the growing
season, applying pesticides to reduce
the pest populations, bagging the pears
on the trees, and inspecting the fruit
after the harvest. In addition, the
regulations require that the Ya pears
undergo cold treatment for Oriental fruit
fly in accordance with the Plant
Protection and Quarantine Treatment
Manual, which is incorporated by
reference at 7 CFR 300.1.

The Oriental fruit fly, Bactrocera
dorsalis (Hendel), is a destructive pest
of citrus and other types of fruits, nuts,
and vegetables. The short life cycle of
the Oriental fruit fly allows rapid

population expansion; thus, outbreaks
can cause severe economic losses.
Heavy infestations can cause complete
loss of crops. Oriental fruit fly is
prevalent throughout tropical Asia,
including parts of the People’s Republic
of China. It does not, however, thrive in
cold climates.

In March 2000, the People’s Republic
of China submitted fruit fly trapping
data for 1997 through 1999 that showed
no occurrence of Oriental fruit fly in
Hebei Province. Further data have
continued to indicate that Oriental fruit
fly is not present in Hebei Province.
(More information about these data may
be obtained from the person listed
under FOR FURTHER INFORMATION
CONTACT.) Based on these negative
findings, the People’s Republic of China
has requested that we remove the cold
treatment requirement for Ya pears from
Hebei Province. We have determined
that these negative findings are
sufficient proof that Oriental fruit fly is
not present in Hebei Province. In
addition, the cool climate of Hebei
Province, which is comparable to that of
Pennsylvania in the United States, does
not favor the development of Oriental
fruit fly. Therefore, we propose to allow
Ya pears from Hebei Province to be
imported into the United States without
cold treatment.

As noted, Ya pears may also be
imported from Shadong Province under
the regulations in § 319.56—2ee. We
would continue to require that Ya pears
from Shadong Province be cold treated,
as China has not offered evidence
demonstrating that Oriental fruit fly is
not present in Shadong Province. If, in
the future, China provides sufficient
evidence to show that Oriental fruit fly
is not present in Shadong Province, we
would consider removing the cold
treatment requirement for Ya pears
produced in Shadong Province.
Therefore, we propose to amend
§ 319.56—2ee (b) to indicate that only
pears from Shadong Province would be
required to undergo cold treatment
before importation into the United
States.

We also propose to amend § 319.56—
2ee (c), which currently indicates that
each shipment of pears must be
accompanied by a phytosanitary
certificate issued by the Chinese
Ministry of Agriculture stating that the
conditions of paragraphs (a) and (b) of
§319.56—2ee have been met. Because Ya
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pears imported from Hebei Province
will no longer be subject to the
conditions in § 319.56—2ee (b), we
propose to amend § 319.56—2¢e (c) to
simply state that the phytosanitary
certificate must state that the conditions
of the section as a whole have been met.

Executive Order 12866 and Regulatory
Flexibility Act

This proposed rule has been reviewed
under Executive Order 12866. The rule
has been determined to be not

significant for the purposes of Executive
Order 12866 and, therefore, has not
been reviewed by the Office of
Management and Budget.

This proposed rule would remove the
cold treatment requirement for Ya pears
imported from Hebei Province in the
People’s Republic of China. This
proposal is in response to data from the
plant protection organization of the
People’s Republic of China indicating
that Oriental fruit fly does not occur in

Hebei Province and the fact that
climatic conditions do not favor the
establishment of Oriental fruit fly in
Hebei Province.

The rapid growth in Ya pear imports
by the United States from China is
evident in Table 1. Imports increased
from about 329,000 kilograms in 1998 to
over 6.57 million kilograms in 2001.
The estimated cost savings discussed in
this analysis are based on the import
quantity and value for 2001.

TABLE 1.—YA VARIETY PEAR IMPORTS FROM CHINA

. Value Price
(kﬁggpé:]tqys) (millions of | (dollars per
dollars) kilogram)
328,818 $0.328 $1.00
2,097,863 2.011 0.96
5,264,099 3.746 0.71
6,573,113 3.559 0.54

Source: World Trade Atlas, based on data from the U.S. Bureau of the Census. Harmonized Tariff Schedule code 080820.

We expect that removing the cold
treatment requirement for Ya pears
imported from Hebei Province would
reduce shipping costs. The magnitude of
the reduction would depend on
transport costs with and without the
cold treatment requirement. While
refrigeration costs would still be borne
by importers in the absence of the cold
treatment requirement, the costs
required to maintain, monitor, and
report cold treatment temperatures
during transport would all be saved.

The cold treatment schedule for Ya
pears from China, as specified in the
Plant Protection and Quarantine
Treatment Manual, is T107—f. The
number of days required for cold
treatment en route under the schedule—
10 to 14 days, depending on the
treatment temperature—is less than the
number of days it takes to ship Ya pears
to the United States from China. No
reduction in shipping time, and thus no
associated cost savings, is expected to
result from the proposed removal of the
cold treatment requirement.

A recent analysis of cold treatment
requirements for the Mediterranean fruit
fly at U.S. ports, used here as a proxy
for cold treatment costs en route,
indicated a cost of 50 cents per day per
pallet.? Most of this expense is the cost
of refrigeration. Under the proposed
rule, Ya pears from Hebei Province
would still be refrigerated while en
route to the United States, although not
to cold treatment specifications. For this
analysis, it is assumed that the savings

1 Analysis for APHIS Docket 02—071-1, published
in the Federal Register on October 15, 2002 (67 FR
63529-63536).

from not having to meet cold treatment
requirements would be 25 cents per day
per pallet. This amount probably
exceeds the actual savings that would be
realized, providing an upper-bound
approximation of potential effects.

Assuming that boxing and pallet
loading capacities are similar to those of
domestic pears, a box of Ya pears would
contain about 20 kilograms and a pallet
would contain 49 boxes.2 Assuming
further a 14-day cold treatment period,
the longest specified in the cold
treatment regimen, the cost of cold
treatment would be about 36 cents per
100 kilograms, or 0.36 cents per
kilogram.? As shown in Table 1, the
average price of Ya pears has steadily
fallen since imports began in 1998. Even
so, estimated savings from not having to
meet cold treatment requirements
represent less than 1 percent of the 2001
price of 54 cents per kilogram. In
addition, pears from Shadong Province
would be unaffected by the proposed
change, further dampening the total cost
effect in the United States.

Ya pears are not produced in the
United States, and Ya pears are not a
substitute for domestically produced
pears. Thus, this proposed rule is not
expected to affect the U.S. domestic
pear industry.

2The packing measure used for pears is four-

fifths of a bushel, which corresponds to about 42
to 45 pounds. (Kevin Moffett, Pear Bureau, personal
communication.)

3 (Twenty-five cents per day per pallet) x (14 days
per treatment) = $3.50 per pallet per treatment.
(Twenty kilograms per box) x (49 boxes per pallet)
= 980 kilograms per pallet. ($3.50) / (980 kilograms)
= $0.00357/kg.

Economic Effects on Small Entities

Under the criteria established by the
Small Business Administration, fruit
importers (North American Industry
Classification System code 422480,
“Fresh Fruit and Vegetable
Wholesalers’’) must have 100 or fewer
employees to be considered small
entities. At least some U.S. importers of
Ya pears from Hebei Province in China
may be small entities, but the expected
economic effect of no longer needing to
meet cold treatment requirements is
minor.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action would not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12988

This proposed rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. If this proposed rule is
adopted: (1) All State and local laws and
regulations that are inconsistent with
this rule will be preempted; (2) no
retroactive effect will be given to this
rule; and (3) administrative proceedings
will not be required before parties may
file suit in court challenging this rule.

Paperwork Reduction Act

This proposed rule contains no new
information collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.). Further, this proposed rule
would reduce information collection or
recordkeeping requirements in
§319.56—2¢e.



77942

Federal Register/Vol. 67, No. 245/Friday, December 20, 2002 /Proposed Rules

List of Subjects in 7 CFR Part 319

Bees, Coffee, Cotton, Fruits, Honey,
Imports, Logs, Nursery Stock, Plant
diseases and pests, Quarantine,
Reporting and recordkeeping
requirements, Rice, Vegetables.

Accordingly, we propose to amend 7
CFR part 319 as follows:

PART 319—FOREIGN QUARANTINE
NOTICES

1. The authority citation for part 319
would be revised to read as follows:

Authority: 7 U.S.C. 450, 7711-7714, 7718,
7731, 7732, and 7751-7754; 21 U.S.C. 136
and 136a; 7 CFR 2.22, 2.80, and 371.3.

2.In § 319.56—2ee, paragraphs (b) and
(c) would be revised to read as follows:

§319.56-2ee Administrative instructions:
Conditions governing the entry of Ya
variety pears from China.

* * * * *

(b) Treatment. Pears from Shadong
Province must be cold treated for
Bactrocera dorsalis in accordance with
the Plant Protection and Quarantine
Treatment Manual, which is
incorporated by reference at § 300.1 of
this chapter.

(c) Each shipment of pears must be
accompanied by a phytosanitary
certificate issued by the Chinese
Ministry of Agriculture stating that the
conditions of this section have been

met.
* * * * *

Done in Washington, DG, this 17th day of
December, 2002.

Peter Fernandez,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 02—32056 Filed 12—19-02; 8:45 am]
BILLING CODE 3410-34-P

SOCIAL SECURITY ADMINISTRATION

20 CFR Part 429
RIN 0960-AF39
Filing Claims Under the Federal Tort

Claims Act and the Military Personnel
and Civilian Employees Claims Act

AGENCY: Social Security Administration
(SSA).
ACTION: Proposed rules.

SUMMARY: We propose to establish new
regulation that would prescribe the
procedures SSA follows when claims
are filed by employees against SSA for
personal property damage or loss
incident to their service with SSA. This
new regulation is necessary both to
reflect SSA’s status as an independent

agency and to comply with the
requirement in the Military Personnel
and Civilian Employees Claims Act of
1964 (MPCECA) that the head of each
federal agency prescribe its own
regulations for handling such claims.
We also propose to make several
minor clarifications and corrections to
our current procedures and practices on
claims against the Government for
damage to or loss of property or
personal injury or death that is caused
by the negligent or wrongful act or
omission of an SSA employee. We have
also rewritten the current rules on such
claims in plain language.
DATES: To be sure that your comments
are considered, we must receive them
no later than February 18, 2003.
ADDRESSES: You may give us your
comments by using: Our Internet site
facility (i.e., Social Security Online) at
http://www.ssa.gov/regulations, e-mail
to regulations@ssa.gov; telefax to (410)
966—2830; or by sending a letter to the
Commissioner of Social Security, P.O.
Box 17703, Baltimore, Maryland 21235-
7703. You may also deliver them to the
Office of Process and Innovation
Management, Social Security
Administration, 2109 West Low Rise
Building, 6401 Security Boulevard,
Baltimore, Maryland 21235-6401,
between 8 a.m. and 4:30 p.m. on regular
business days. Comments are posted on
our Internet site, or you may inspect
them on regular business days by
making arrangements with the contact
person shown in this preamble.

Electronic Version

The electronic file of this document is
available on the Internet at http://
www.access.gpo.gov/su_docs/aces/
aces140.html. Tt is also available on the
Internet site for SSA (i.e., “SSA
Online”) at http://www.ssa.gov/
regulations.

FOR FURTHER INFORMATION CONTACT:
Jonathan R. Cantor, Attorney-at-Law,
Office of General Law, Office of the
General Counsel, Social Security
Administration, Room 617 Altmeyer
Building, 6401 Security Boulevard,
Baltimore, Maryland 21235, (410) 965—
3166 or TTY (410) 966—5609.
SUPPLEMENTARY INFORMATION:

Employee Claims for Personal Property
Damage or Loss

The MPCECA, 31 U.S.C. 3721,
establishes the guidelines Federal
agencies must follow when an agency
employee files a claim for personal
property damage or loss incurred
incident to his or her Federal service.
Under the MPCECA, the head of each
Federal agency is required to

promulgate its own regulations setting
forth the procedures and practices the
agency will follow in handling such
claims (31 U.S.C. 3721(j)). The Social
Security Independence and
Improvements Act of 1994 (Pub. L. 103—
296) established SSA as an independent
agency in the executive branch of the
United States Government effective
March 31, 1995 and vested general
regulatory authority in the
Commissioner of Social Security. In
order to comply with the requirement in
the MPCECA that SSA have its own
regulations dealing with employee
claims, we propose to establish a new
subpart B in part 429 of Title 20 of the
Code of Federal Regulations.

The proposed rules in new subpart B
of part 429 are modeled after those
routinely published by other Federal
agencies and would contain the
following sections:

» Section 429.201 would explain that
the new subpart applies to employee
claims under the MPCECA, set a
$40,000 limit on the amount of payment
for a claim, and define several terms
used throughout the subpart.

* Section 429.202 would explain the
procedures an employee should follow
to file a claim for personal property loss
or damage incident to service.

» Section 429.203 would explain the
circumstances under which a claim for
personal property loss or damage is
allowable.

* Section 429.204 would describe the
restrictions that apply to employee
claims for personal property damage or
loss.

» Section 429.205 would contain a
list of the types of losses that are not
allowable under subpart B.

* Section 429.206 would explain the
procedures that are applicable when a
claim involves a commercial carrier or
an insurer.

» Section 429.207 would explain how
an employee should file a claim for
personal property damage or loss.

* Section 429.208 would explain how
the SSA Claims Officer determines the
amount of an award.

» Section 429.209 would contain the
maximum fee an agent or attorney may
receive for his/her services in
connection with an individual claim
under subpart B.

» Section 429.210 would explain the
appeal process for claims under subpart

* Section 429.211 would contain the
penalties for filing false claims.

Tort Claims

These proposed rules would also
modify our existing rules dealing with
the procedures SSA follows when
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claims are asserted under the Federal
Tort Claims Act (FTCA), 28 U.S.C. 2672,
for money damages against the United
States for injury or death caused by the
negligent or wrongful act or omission of
any SSA employee. We propose to
revise our regulations on tort claims as
follows:

* We would revise § 429.101 to reflect
the statutory provision in the FTCA that
the FTCA does not apply to those tort
claims identified in 28 U.S.C. 2680. Our
current rules do not contain this
statutory limitation.

* We would revise §429.103 to
correct the mailing address in this
section.

* We would revise the time limit in
§429.104 for submitting evidence in a
claim for money damages from 3
months to 60 days. Under the FTCA,
this time limit is to be determined by
the agency and we believe 60 days
constitutes a reasonable limit for
submitting evidence after being asked to
do so.

* We would revise §429.107 to
clarify an ambiguity in current
regulations. If a claim is approved that
exceeds $2500, our rules would be
revised to specify that the payment will
come from the Judgment Fund in the
Department of the Treasury, rather than
from SSA. This reflects current
procedure and the proposed change
would only serve to increase the

efficiency of the claims process and to
speed delivery of the payment to the
claimant.

» We propose to revise the penalties
for filing false claims to reflect changes
in both the criminal and civil False
Claims Act.

We also propose to rewrite the
existing regulations on tort claims to
comply with Executive Order 12866, as
amended by Executive Order 13258,
which requires Federal agencies to write
all rules in plain language. None of
these plain language changes are
substantive; they are merely intended to
make the existing regulations more
readable and easier to understand.

Clarity of This Proposed Rule

As explained above, Executive Order
12866, as amended by Executive Order
13258, require each agency to write all
rules in plain language. In addition to
your substantive comments on this
proposed rule, we invite your comments
on how to make this proposed rule
easier to understand.

For example:

» Have we organized the material to
suit your needs?

+ Are the requirements in the rule
clearly stated?

* Does the rule contain technical
language or jargon that is not clear?

* Would a different format (grouping
and order of sections, use of headings,

paragraphing) make the rule easier to
understand?

¢ What else could we do to make the
rule easier to understand?

Regulatory Procedures
Executive Order 12866

The Office of Management and Budget
(OMB) has reviewed these proposed
rules in accordance with Executive
Order 12866, as amended by Executive
Order 13258.

Regulatory Flexibility Act

We certify that the proposed rules, if
promulgated, will not have a significant
economic impact on a substantial
number of small entities because it only
affects individuals. Therefore, a
regulatory flexibility analysis as
provided in the Regulatory Flexibility
Act, as amended, is not required.

Paperwork Reduction Act

These proposed rules contain
reporting requirements as shown in the
table below. Where the public reporting
burden is accounted for in Information
Collection Requests for the various
forms that the public uses to submit the
information to SSA, a 1-hour
placeholder burden is being assigned to
the specific reporting requirement(s)
contained in these rules.

Average N
Annual Estimated
Section number number of O?f&%%%%% brLérSdpegnggr annual bur-
responses (minutes) den hours
429.102; 429.103 ..ttt e e e e et bee e et e e e eareeesareeearaeaeanes 1 1 1 1
e T 0 N TP URTOTRURPPR 30 1 5 2.5
A 0 (o ) PRSP RRRURR 25 1 5 2
b T 0 (o) PP OURTRTRURPPR 2 1 5 .16
A29.106(10) .veeveeeriieitie ettt ettt e ettt e te e be e bt e taeerbeeabeeanaeenneeebeenraaan 10 1 10 1.6

An Information Collection Request
has been submitted to OMB for
clearance. We are soliciting comments
on the burden estimate; the need for the
information; its practical utility; ways to
enhance its quality, utility and clarity;
and on ways to minimize the burden on
respondents, including the use of
automated collection techniques or
other forms of information technology.
Comments may be faxed or mailed to
the Social Security Administration at
the following address: Social Security
Administration, Attn: SSA Reports
Clearance Officer, Rm. 1338 Annex
Building, 6401 Security Boulevard,
Baltimore, MD 21235-6401. Fax No.
410-965-6400.

Comments can be received for
between 30 and 60 days after
publication of this notice and will be

most useful if received by SSA within
30 days of publication.

(Catalog of Federal Domestic Assistance
Program Nos. 96.001 Social Security-
Disability Insurance; 96.002 Social Security-
Retirement Insurance; 96.003 Social Security-
Special Benefits for Persons Aged 72 and
Over; 96.004 Social Security-Survivors
Insurance; 96.005 Special Benefits for
Disabled Coal Miners; 96.006, Supplemental
Security Income; 96.007 Social Security-
Research and Demonstration)

List of Subjects in 20 CFR Part 429

Administrative practice and
procedure, Government employees,
Indemnity payments, Tort claims.

Dated: September 23, 2002.
Jo Anne B. Barnhart,
Commissioner of Social Security.

For the reasons set out in the
preamble, we propose to revise part 429
of chapter III of title 20 of the Code of
Federal Regulations to read as follows:

PART 429—ADMINISTRATIVE CLAIMS
UNDER THE FEDERAL TORT CLAIMS
ACT AND RELATED STATUTES

Subpart A—Claims Against the Government
Under the Federal Tort Claims Act

Sec.

429.101 What is this subpart about?

429.102 How do I file a claim under this
subpart?

429.103 Who may file my claim?

429.104 What evidence do I need to submit
with my claim?
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429.105 What happens when you receive
my claim?

429.106 What happens if my claim is
denied?

429.107 If my claim is approved, how do I
obtain payment?

429.108 What happens if I accept an award,
compromise or settlement under this
subpart?

429.109 Are there any penalties for filing
false claims?

429.110 Are there any limitations on SSA’s
authority under this subpart?

Subpart B—Claims Under the Military
Personnel and Civilian Employees’ Claims
Act of 1964

429.201 What is this subpart about?

429.202 How do I file a claim under this
subpart?

429.203 When is a claim allowable?

429.204 Are there any restrictions on what
is allowable?

429.205 What is not allowable under this
subpart?

429.206 What if my claim involves a
commercial carrier or an insurer?

429.207 What are the procedures for filing
a claim?

429.208 How do you determine the award?
Is the settlement of my claim final?

429.209 Are there any restrictions on
attorney’s fees?

429.210 Do I have any appeal rights under
this subpart?

429.211 Are there any penalties for filing
false claims?

Authority: Sect. 702(a)(5) of the Social
Security Act (42 U.S.C. 902(a)(5)); 28 U.S.C.
2672; 28 CFR 14.11; 31 U.S.C. 3721.

Subpart A—Claims Against the
Government Under the Federal Tort
Claims Act

§429.101 What is this subpart about?

This subpart applies only to claims
filed under the Federal Tort Claims Act,
as amended, 28 U.S.C. 2671-2680
(FTCA), for money damages against the
United States for damage to or loss of
property or personal injury or death that
is caused by the negligent or wrongful
act or omission of an employee of the
Social Security Administration (SSA).
The loss, damage, injury or death must
be caused by the employee in the
performance of his or her official duties,
under circumstances in which the
United States, if a private person, would
be liable in accordance with the law of
the place where the act or omission
occurred. This subpart does not apply to
any tort claims excluded from the FTCA
under 28 U.S.C. 2680.

(b) This subpart is subject to and
consistent with the regulations on
administrative claims under the FTCA
issued by the Attorney General at 28
CFR part 14.

§429.102 How do I file a claim under this
subpart?

(a) Filing an initial claim. You must
either file your claim on a properly
executed Standard Form 95 or you must
submit a written notification of the
incident accompanied by a claim for the
money damages in a sum certain for
damage to or loss of property you
believe occurred because of the
incident. For purposes of this subpart,
we consider your claim to be filed on
the date we receive it, at the address
specified in paragraph (c) of this
section. If you mistakenly send your
claim to another Federal agency, we will
not consider it to be filed until the date
that we receive it. If you mistakenly file
a claim meant for another Federal
agency with SSA, we will transfer it to
the appropriate Federal agency, if
possible. If we are unable to determine
the appropriate agency, we will return
the claim to you.

(b) Filing an amendment to your
claim. You may file an amendment to
your properly filed claim at any time
before the SSA Claims Officer (as
defined in §429.201(d)(3)) makes a final
decision on your claim or before you
bring suit under 28 U.S.C. 2675(a). You
must submit an amendment in writing
and sign it. If you file a timely
amendment, SSA has 6 months in
which to finally dispose of the amended
claim. Your option to file suit does not
begin until 6 months after you file the
amendment.

(c) Where to obtain claims forms and
file claims. You may obtain claims
forms and must file your claim with the
Social Security Administration, Office
of the General Counsel, Administrative
Claims Unit, Room 617 Altmeyer
Building, 6401 Security Boulevard,
Baltimore, Maryland 21235-6401.

§429.103 Who may file my claim?

(a) Claims for damage to or loss of
property. If you are the owner of the
property interest that is the subject of
the claim, you, your duly authorized
agent, or your legal representative may
file the claim.

(b) Claims for personal injury. If you
suffered the injury, you, your duly
authorized agent, or your legal
representative may file the claim.

(c) Claims based on death. The
executor or administrator of your estate
or any other person legally entitled to
do so may file the claim.

(d) Claims for loss wholly
compensated by an insurer with the
rights of a subrogee. The insurer may
file the claim. When an insurer presents
a claim asserting the rights of a
subrogee, the insurer must present with

the claim appropriate evidence that it
has the rights of a subrogee.

(e) Claims for loss partially
compensated by an insurer with the
rights of a subrogee. You and the insurer
may file, jointly or separately. When an
insurer presents a claim asserting the
rights of a subrogee, the insurer must
present with the claim appropriate
evidence that it has the rights of a
subrogee.

(f) Claims by authorized agents or
other legal representatives. Your duly
authorized agent or other legal
representative may submit your claim,
provided satisfactory evidence is
submitted establishing that person has
express authority to act on your behalf.
A claim presented by an agent or legal
representative must be presented in
your name. If the claim is signed by the
agent or legal representative, it must
show the person’s title or legal capacity
and must be accompanied by evidence
that the person has the authority to file
the claim on your behalf as agent,
executor, administrator, parent,
guardian or other representative.

§429.104 What evidence do | need to
submit with my claim?

(a) Property damage. To support a
claim for property damage, either real or
personal, you may be required to submit
the following evidence or information:

(1) Proof of ownership.

(2) A detailed statement of the amount
claimed with respect to each item of
property.

(3) An itemized receipt of payment for
necessary repairs or itemized written
estimates of the cost of such repairs.

(4) A statement listing date of
purchase, purchase price, market value
of the property as of date of damage, and
salvage value, where repair is not
economical.

(5) Any other evidence or information
which may have a bearing either on the
responsibility of the United States for
the injury to or loss of property or the
damages claimed.

(b) Personal injury. To support a
claim for personal injury, including
pain and suffering, you may be required
to submit the following evidence or
information:

(1) A written report from your
attending physician or dentist setting
forth the nature and extent of your
injury, nature and extent of treatment,
any degree of temporary or permanent
disability, your prognosis, period of
hospitalization, and any diminished
earning capacity. You may also be
required to submit to a physical or
mental examination by a physician
employed or designated by SSA. If you
submit a written request, we will
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provide you with a copy of the report
of the examining physician provided
you agree to make available to SSA any
other physician’s reports made of the
physical or mental condition that is the
subject of your claim.

(2) Ttemized bills for medical, dental,
and hospital expenses incurred, or
itemized receipts of payment for such
expenses.

(3) If your prognosis reveals that you
will need future treatment, a statement
of expected duration of and expenses for
such treatment.

(4) If you claim a loss of time from
employment, a written statement from
your employer showing actual time lost
from employment, whether you are a
full or part-time employee, and wages or
salary you actually lost.

(5) If you claim a loss of income and
are self-employed, documentary
evidence showing the amount of
earnings you actually lost. For example,
we may use income tax returns for
several years prior to the injury in
question and the year in which the
injury occurred to indicate or measure
lost income; a statement of how much
it cost you to hire someone to do the
same work you were doing at the time
of the injury might also be used in
measuring lost income.

(6) Any other evidence or information
that may have a bearing on either the
responsibility of the United States for
the personal injury or the damages
claimed.

(c) Claim Based on Death. To support
the claim, we need the following
evidence or information:

(1) An authenticated death certificate
or other believable documentation
showing cause of death, date of death,
and your age at the time of death.

(2) Your employment or occupation at
time of death, including your monthly
or yearly salary or earnings (if any), and
the duration of your last employment or
occupation.

(3) Full names, addresses, birth dates,
kinship, and marital status of your
survivors, including identification of
those survivors who were dependent
upon you for support at the time of your
death.

(4) Degree of support you provided to
each survivor dependent on you for
support at the time of your death.

(5) Your general physical and mental
condition before death.

(6) Itemized bills for medical and
burial expenses incurred, or itemized
receipts of payments for such expenses.

(7) If damages for pain and suffering
prior to death are claimed, a physician’s
detailed statement specifying the
injuries suffered, duration of pain and
suffering, any drugs administered for

pain and your physical condition in the
interval between injury and death.

(8) Any other evidence or information
which may have a bearing on either the
responsibility of the United States for
the death or the damages claimed.

(d) Time limit for submitting
evidence. You must furnish all the
evidence required by this section within
a reasonable time. If you fail to furnish
all the evidence necessary to determine
your claim within 60 days after being
asked to do so, we may find that you
have decided to abandon your claim.

§429.105 What happens when you receive
my claim?

When we receive your claim, we will
investigate to determine its validity.
After our investigation, we will forward
your claim to the SSA Claims Officer
with our recommendation as to whether
your claim should be fully or partially
allowed or denied.

§429.106 What happens if my claim is
denied?

(a) If your claim is denied, the SSA
Claims Officer will send you, your
agent, or your legal representative a
written notice by certified or registered
mail. The notice will include an
explanation of why your claim was
denied and will advise you of your right
to file suit in an appropriate U.S.
District Court not later than 6 months
after the date of the mailing of the notice
if you disagree with the determination.

(b) Before filing suit and before
expiration of the 6-month period after
the date of the mailing of the denial
notice, you, your duly authorized agent,
or your legal representative may file a
written request with SSA for
reconsideration by certified or registered
mail. If you file a timely request for
reconsideration, SSA has 6 months from
the date you file your request in which
to finally dispose of your claim. Your
right to file suit will not begin until 6
months after you file your request for
reconsideration. Final SSA action on
your request for reconsideration will
occur in accordance with the provisions
of paragraph (a) of this section.

§429.107 If my claim is approved, how do
| obtain payment?

(a) Claims under $2,500. If your claim
is approved, you must complete a
“Voucher for Payment under the
Federal Tort Claims Act,” Standard
Form 1145. If you are represented by an
attorney, the voucher for payment (SF
1145) must designate both you and your
attorney as “payees”’; we will then mail
the check to your attorney.

(b) Claims in excess of $2,500. If your
claim is approved, SSA will forward the
appropriate Financial Management

Service (FMS) Forms 194, 195, 196, 197,
and/or 197-A to the Judgment Fund
Section, Financial Management Service,
Department of the Treasury, Room
6D37, 3700 East-West Highway,
Hyattsville, Maryland 20782. FMS will
then mail the payment to you.

§429.108 What happens if | accept an
award, compromise or settlement under
this subpart?

If you, your agent, or your legal
representative accept any award,
compromise or settlement under this
subpart, your acceptance is final and
conclusive on you, your agent or
representative and any other person on
whose behalf or for whose benefit the
claim was filed. The acceptance
constitutes a complete release of any
claim against the United States and
against any employee of the
Government whose act or omission gave
rise to the claim, by reason of the same
subject matter.

§429.109 Are there any penalties for filing
false claims?

A person who files a false claim or
makes a false or fraudulent statement in
a claim against the United States may be
imprisoned for not more than 5 years.
(18 U.S.C. Secs. 287; 1001). In addition,
that person may be liable for a civil
penalty of not less than $5,000 and not
more than $10,000 and damages of
triple the loss or damage sustained by
the United States, as well as the costs of
a civil action brought to recover any
penalty or damages. (31 U.S.C. Sec.
3729).

§429.110 Are there any limitations on
SSA's authority under this subpart?

(a) An award, compromise or
settlement of a claim under this subpart
in excess of $25,000 needs the prior
written approval of the Attorney
General or his designee. For the
purposes of this paragraph, we treat a
principal claim and any derivative or
subrogated claim as a single claim.

(b) An administrative claim may be
adjusted, determined, compromised or
settled under this subpart only after
consultation with the Department of
Justice when, in the opinion of SSA:

(1) A new precedent or a new point
of law is involved; or

(2) A question of policy is or may be
involved; or

(3) The United States is or may be
entitled to indemnity or contribution
from a third party and SSA is unable to
adjust the third party claim; or

(4) The compromise of a particular
claim, as a practical matter, will or may
control the disposition of a related claim
in which the amount to be paid may
exceed $25,000.
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(c) An administrative claim may be
adjusted, determined, compromised or
settled only after consultation with the
Department of Justice when it is learned
that the United States or an employee,
agent or cost plus contractor of the
United States is involved in litigation
based on a claim arising out of the same
incident or transaction.

Subpart B—Claims Under the Military
Personnel and Civilian Employees’
Claims Act of 1964

§429.201 What is this subpart about?

(a) Scope and Purpose. This subpart
applies to all claims filed by or on
behalf of employees of SSA for loss of
or damage to personal property incident
to their service with SSA under the
Military Personnel and Civilian
Employees Claims Act of 1964, as
amended, 31 U.S.C. 3721, (MPCECA). A
claim must be substantiated and the
possession of the property determined
to be reasonable, useful or proper.

(b) Maximum payment under this
part. The maximum amount that can be
paid for any claim under the Act is
$40,000 or, in extraordinary
circumstances, $100,000, and property
may be replaced in kind at the
discretion of the Government.

(c) Policy. SSA is not an insurer and
does not underwrite all personal
property losses that an employee may
sustain incident to employment. We
encourage employees to carry private
insurance to the maximum extent
practicable to avoid losses which may
not be recoverable from SSA. The
procedures set forth in this subpart are
designed to enable you to obtain the
proper amount of compensation from
SSA and/or a private insurer for the loss
or damage. If you fail to comply with
these procedures it could reduce or
preclude payment of your claim under
this subpart.

(d) Definitions.

(1) Quarters, unless otherwise
indicated, means a house, apartment, or
other residence that is an SSA
employee’s principal residence.

(2) State, unless otherwise indicated,
is defined by § 404.2(c)(5) of title 20 of
the Code of Federal Regulations.

(3) SSA Claims Officer means the SSA
official designated to determine claims
under the Act. The current designee is
the Associate General Counsel for
General Law.

§429.202 How do I file a claim under this
subpart?

(a) Who may file.

(1) You, your duly authorized agent,
your legal representative or your
survivor may file the claim. If your

survivor files the claim, the order of
precedence for filing is spouse, child,
parent, sibling.

(2) You may not file a claim on behalf
of a subrogee, assignee, conditional
vendor or other third party.

(b) Where to file. You must file your
claim with the Social Security
Administration, Office of the General
Counsel, Administrative Claims Unit,
6401 Security Boulevard, Room 617
Altmeyer Building, Baltimore, Maryland
21235.

(c) Evidence required. You are
responsible for proving ownership or
possession, the facts surrounding the
loss or damage, and the value of the
property. Your claim must include the
following:

(1) A written statement, signed by you
or your authorized agent, explaining
how the damage or loss occurred. This
statement must also include:

(i) A description of the type, design,
model number or other identification of
the property.

(ii) The date you purchased or
acquired the property and its original
cost.

(iii) The location of the property when
the loss or damage occurred.

(iv) The value of the property when
lost or damaged.

(v) The actual or estimated cost of the
repair of any damaged item.

(vi) The purpose of and authority for
travel, if the loss or damage occurred
while you were transporting your
property or using a motor vehicle.

(vii) All available information as to
who was responsible for the loss or
damage, if it was not you, and all
information as to insurance contracts,
whether in your name or in the name of
the responsible party.

(viii) Any other evidence about loss or
damage that the SSA Claims Officer
determines is necessary.

(2) Copies of all available and
appropriate documents such as bills of
sale, estimates of repairs, or travel
orders. In the case of damage to an
automobile, you must submit at least
two estimates of repair or a certified
paid bill showing the damage incurred
and the cost of all parts, labor and other
items necessary to the repair of the
vehicle or a statement from an
authorized dealer or repair garage
showing that the cost of such repairs
exceeds the value of the vehicle.

(3) A copy of the power of attorney or
other authorization if someone else files
the claim on your behalf.

(4) A statement from your immediate
supervisor confirming that possession of
the property was reasonable, useful or
proper under the circumstances and that

the damage or loss was incident to your
service.

(d) Time limitations. You must file a
written claim within 2 years after
accrual of the claim. For purposes of
this subpart, your claim accrues at the
later of:

(1) The time of the accident or
incident causing the loss or damage;

(2) The time the loss or damage
should have been discovered by the
claimant by the exercise of due
diligence; or

(3) Where valid circumstances
prevented you from filing your claim
earlier, the time that should be
construed as the date of accrual because
of a circumstance which prevents the
filing of a claim. If war or armed conflict
prevents you from filing the claim, your
claim accrues on the date hostilities
terminate and your claim must be filed
within two years of that date.

§429.203 When is a claim allowable?

(a) A claim is allowable only if you
were using the property incident to your
service with SSA, with the knowledge
and consent of a superior authority, and:

(1) The damage or loss was not caused
wholly or partially by the negligent or
improper action or inaction of you, your
agent, the members of your family, or
your private employee (the standard to
be applied is that of reasonable care
under the circumstances); and

(2) The possession of the property lost
or damaged and the quantity and the
quality possessed is determined to have
been reasonable, useful or proper under
the circumstances; and

(3) The claim is substantiated by
proper and convincing evidence.

(b) Claims that are otherwise
allowable under this subpart will not be
disallowed solely because you were not
the legal owner of the property for
which the claim is made.

(c) Subject to the conditions in
paragraph (a) of this section and the
other provisions of this subpart, any
claim you make for damage to, or loss
of, personal property that occurs
incident to your service with SSA may
be considered and allowed. For the
purpose of this subpart, if you were
performing your official duties at an
alternate work location under an
approved flexiplace agreement, the
alternate work location will be
considered an official duty station even
if it is located in your principal
residence. The alternate work location is
not considered to be quarters. The
following are examples of the principal
types of claims that are allowable, but
these examples are not exclusive and
other types of claims are allowable,
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unless specifically excluded under this
subpart:

(1) Property damage in quarters or
other authorized places. Claims are
allowable for damage to, or loss of,
property arising from fire, flood,
hurricane, other natural disaster, theft,
or other unusual occurrence, while such
property is located at:

(i) Quarters within a state that were
assigned to you or otherwise provided
in kind by the United States; or

(ii) Any warehouse, office, working
area or other place (except quarters)
authorized or apparently authorized for
the reception or storage of property.

(2) Transportation or travel losses.
Claims are allowable for damage to, or
loss of, property incident to
transportation or storage of such
property pursuant to order or in
connection with travel under orders,
including property in your custody or in
the custody of a carrier, an agent or
agency of the Government.

(3) Mobile homes. Claims may be
allowed for damage to, or loss of, mobile
homes and their contents under the
provisions of paragraph (c)(2) of this
section. Claims for structural damage to
mobile homes, other than that caused by
collision, and damage to contents of
mobile homes resulting from such
structural damage, must contain
conclusive evidence that the damage
was not caused by structural deficiency
of the mobile home and that it was not
overloaded. Claims for damage to, or
loss of, tires mounted on mobile homes
are not allowable, except in cases of
collision, theft or vandalism.

(4) Enemy action or public service.
Claims are allowable for damage to, or
loss of, property that directly result
from:

(i) Enemy action or threat of enemy
action, or combat, guerrilla, brigandage,
or other belligerent activity, or unjust
confiscation by a foreign power or its
nationals.

(ii) Action you take to quiet a civil
disturbance or to alleviate a public
disaster.

(iii) Efforts you make to save human
life or Government property.

(5) Property used for the benefit of the
Government. Claims are allowable for
damage to, or loss of, property when
used for the benefit of the Government
at the request of, or with the knowledge
and consent of, superior authority up to
the amount not compensated by private
insurance.

(6) Clothing and accessories. Claims
are allowable for damage to, or loss of,
clothing and accessories a person
customarily wears and devices such as
eyeglasses, hearing aids, dentures, or
prosthetics.

(7) Expenses incident to repair. You
may be reimbursed for the payment of
any sales tax and other such fees
incurred in connection with repairs to
an item. The costs of obtaining estimates
of repair (subject to the limitations set
forth in §429.204(c)) are also allowable.

§429.204 Are there any restrictions on
what is allowable?

Claims of the type described in this
section are only allowable subject to the
restrictions noted:

(a) Money or currency, including coin
collections. Allowable only when lost
because of fire, flood, hurricane, other
natural disaster, theft from quarters (as
limited by § 429.203(c)(1)), or under
other reasonable circumstances in
which it would be in the Government’s
best interest to make payment. In cases
involving theft from quarters, the
evidence must conclusively show that
your quarters were locked at the time of
the theft. Reimbursement for loss of
money or currency is limited to the
amount it is determined reasonable for
you to have had in your possession at
the time of the loss.

(b) Government property. Allowable
only for property owned by the United
States for which you are financially
responsible to an agency of the
Government other than SSA.

(c) Estimate fees. Allowable for fees
paid to obtain estimates of repairs only
when it is clear that you could not have
obtained an estimate without paying a
fee. In that case, the fee is allowable
only in an amount determined to be
reasonable in relation to the value of the
property or the cost of the repairs.

(d) Automobiles and motor vehicles.
(1) Claims may only be allowed for
damage to, or loss of automobiles and
other motor vehicles if:

(i) You were required to use a motor
vehicle for official Government business
(official Government business, as used
here, does not include travel, or parking
incident to travel, between quarters and
office, quarters and an approved
telecommuting center, or use of vehicles
for the convenience of the owner.
However, it does include travel, and
parking incident thereto, between
quarters and an assigned place of duty
specifically authorized by your
supervisor as being more advantageous
to the Government); or

(ii) Shipment of such motor vehicles
was being furnished or provided by the
Government, subject to the provisions of
§429.206 of this chapter; or

(2) When a claim involves damage to
or loss of automobile or other motor
vehicle, you will be required to present
proof of insurance coverage, the
deductible amount, and the amount, if

any, you recovered from the insurer. If
your claim is for an amount that exceeds
the deductible on the insurance policy,
the maximum allowable recovery will
be for the amount of the deductible. If
the vehicle is uninsured, the maximum
allowed will be $500.00.

(e) Computers and Electronics. Claims
may be allowed for loss of, or damage
to, cellular phones, fax machines,
computers and related hardware and
software only when lost or damaged
incident to fire, flood, hurricane, other
natural disaster, theft from quarters (as
limited by § 429.203(c)(1) of this
chapter), other reasonable
circumstances in which it would be in
the Government’s best interest to make
payment, or unless being shipped as a
part of a change of duty station paid for
by the Agency. In incidents of theft from
quarters, it must be conclusively shown
that your quarters were locked at the
time of the theft.

(f) Alternate Work Locations. When a
claim is filed for property damage or
loss at a non-Government alternate work
location at which you are working
pursuant to an approved flexiplace work
agreement, you are required to present
proof of insurance coverage, the
deductible amount, and the amount, if
any, you recovered from the insurer. If
your claim is for an amount that exceeds
the deductible on the insurance policy,
the maximum allowable recovery will
be for the amount of the deductible. If
the property is uninsured, the maximum
allowed will be $1000.00.

§429.205 What is not allowable under this
subpart?

Claims are not allowable for the
following:

(a) Unassigned quarters in United
States. Property loss or damage in
quarters you occupied within any state
that were not assigned to you or
otherwise provided in kind by the
United States.

(b) Business property. Property used
for business or profit.

(c) Unserviceable property. Wornout
or unserviceable property.

(d) Illegal possession. Property
acquired, possessed or transferred in
violation of the law or in violation of
applicable regulations or directives.

(e) Articles of extraordinary value.
Valuable articles, such as cameras,
watches, jewelry, furs or other articles of
extraordinary value. This prohibition
does not apply to articles in your
personal custody or articles properly
checked or inventoried with a common
carrier, if you took reasonable protection
or security measures.

(f) Intangible property. Loss of
property that has no extrinsic and
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marketable value but is merely
representative or evidence of value,
such as non-negotiable stock
certificates, promissory notes, bonds,
bills of lading, warehouse receipts,
insurance policies, baggage checks, and
bank books, is not compensable. Loss of
a thesis, or other similar item, is
compensable only to the extent of the
out-of-pocket expenses you incurred in
preparing the item such as the cost of
the paper or other materials. No
compensation is authorized for the time
you spent in its preparation or for
supposed literary value.

(g) Incidental expenses and
consequential damages. The Act and
this subpart authorize payment for loss
of or damage to personal property only.
Except as provided in §429.203(c)(7),
consequential damages or other types of
loss or incidental expenses (such as loss
of use, interest, carrying charges, cost of
lodging or food while awaiting arrival of
shipment, attorney fees, telephone calls,
cost of transporting you or your family
members, inconvenience, time spent in
preparation of claim, or cost of
insurance premiums) are not
compensable.

(h) Real property. Damage to real
property is not compensable. In
determining whether an item is
considered to be an item of personal
property, as opposed to real property,
normally, any movable item is
considered personal property even if
physically joined to the land.

(i) Commercial property. Articles
acquired or held for sale or disposition
by other commercial transactions on
more than an occasional basis, or for use
in a private profession or business
enterprise.

(j) Commercial storage. Property
stored at a commercial facility for your
convenience and at your expense.

(k) Claims for minimum amount. Loss
or damage amounting to less than $25.

§429.206 What if my claim involves a
commercial carrier or an insurer?

In the event the property which is the
subject of the claim was lost or damaged
while in the possession of a commercial
carrier or was insured, the following
procedures will apply:

(a) Whenever property is damaged,
lost or destroyed while being shipped
pursuant to authorized travel orders, the
owner must file a written claim for
reimbursement with the last commercial
carrier known or believed to have
handled the goods, or the carrier known
to be in possession of the property when
the damage or loss occurred, according
to the terms of its bill of lading or
contract, before submitting a claim

against the Government under this
subpart.

(b) Whenever property is damaged,
lost or destroyed incident to your
service and is insured in whole or in
part, you must make demand in writing
against the insurer for reimbursement
under the terms and conditions of the
insurance coverage, before filing a claim
against the Government.

(c) Failure to make a demand on a
carrier or insurer or to make all
reasonable efforts to protect and
prosecute rights available against a
carrier or insurer and to collect the
amount recoverable from the carrier or
insurer may result in reducing the
amount recoverable from the
Government by the maximum amount
which would have been recoverable
from the carrier or insurer had the claim
been timely or diligently prosecuted.
However, no deduction will be made
where the circumstances of your service
preclude reasonable filing of a claim or
diligent prosecution, or the evidence
indicates a demand was impracticable
or would have been unavailing.

(d) After you file a claim against the
carrier or insurer, you may immediately
submit a claim under this subpart,
without waiting until the carrier or
insurer finally approves or denies your
claim.

(1) Upon submitting your claim, you
must certify whether you have not
gained any recovery from a carrier or
insurer, and enclose all pertinent
correspondence.

(2) If the carrier or insurer has not
taken final action on your claim, you
must immediately tell the carrier or
insurer to address all correspondence
regarding the claim to the SSA Claims
Officer, and you must provide a copy of
this notice to the SSA Claims Officer.

(3) You must advise the SSA Claims
Officer of any action the carrier or
insurer takes on the claim and, upon
request, must furnish all
correspondence, documents, and other
evidence pertinent to the matter.

(e) You must assign to the United
States, to the extent you accept any
payment on the claim, all rights, title
and interest in any claim you may have
against any carrier, insurer, or other
party arising out of the incident on
which your claim against the United
States is based. After payment of the
claim by the United States, you must,
upon receipt of any payment from a
carrier or insurer, pay the proceeds to
the United States to the extent of the
payment you received from the United
States.

() If you recover for the loss from the
carrier or insurer before your claim
under this subpart is settled, the amount

of recovery will be applied to the claim
as follows:

(1) If you recover an amount that is
greater than or equal to your total loss
as determined under this subpart, no
compensation is allowable under this
subpart.

(2) If you recover an amount that is
less than such total loss, the allowable
amount is determined by deducting the
recovery from the amount of such total
loss.

(3) For this purpose, your total loss is
determined without regard to the
maximum payment limitations set forth
in §429.201. However, if the resulting
amount after making this deduction
exceeds the maximum payment
limitations, you will only be allowed
the maximum amount set forth in
§429.201.

(g) In a claim arising from damage to
an automobile or other motor vehicle, in
no event may recovery exceed the
reasonable deductible on the insurance
policy.

§429.207 What are the procedures for
filing a claim?

(a) Form of claim. Your claim must be
presented in writing (SSA Form 1481 is
available for this purpose). Any writing
received by the SSA Claims Officer
within the time limits set forth in
§429.202(d) will be accepted and
considered a claim under the MPCECA
if it constitutes a demand for
compensation from SSA. A demand is
required to be for a specific sum of
money.

(b) Award. The SSA Claims Officer is
authorized to settle claims filed under
this subpart.

(c) Notification. The deciding official
will provide you with a written
determination on your claim.

§429.208 How do you determine the
award? Is the settlement of my claim final?

(a) The amount allowable for damage
to or loss of any item of property may
not exceed the lowest of:

(1) The amount you requested for the
item as a result of its loss, damage or the
cost of its repair;

(2) The actual or estimated cost of its
repair; or

(3) the actual value at the time of its
loss, damage, or destruction. The actual
value is determined by using the current
replacement cost or the depreciated
value of the item since you acquired it,
whichever is lower, less any salvage
value of the item in question, if you
retain the item.

(b) Depreciation in value is
determined by considering the type of
article involved, its cost, its condition
when damaged or lost, and the time
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elapsed between the date you acquired
it and the date of damage or loss.

(c) Current replacement cost and
depreciated value are determined by use
of publicly available adjustment rates or
through use of other reasonable methods
at the discretion of the SSA Claims
Officer.

(d) Replacement of lost or damaged
property may be made in kind wherever
appropriate at the discretion of the SSA
Claims Officer.

(e) At the discretion of the SSA
Claims Officer, you may be required to
turn over an item alleged to have been
damaged beyond economical repair to
the United States, in which case no
deduction for salvage value will be
made in the calculation of actual value.

(f) Settlement of claims under the Act
are final and conclusive.

§429.209 Are there any restrictions on
attorney’s fees?

No more than 10 per cent of the
amount in settlement of each individual
claim submitted and settled under this
subpart shall be paid or delivered to or
received by any agent or attorney on
account of services rendered in
connection with that claim. A person
violating this subsection shall be fined
not more than $1,000.00. (31 U.S.C.
3721(i))

§429.210 Do | have any appeal rights
under this subpart?

(a) Deciding Official. While you may
not appeal the decision of the SSA
Claims Officer in regard to claims under
the MPCECA, the SSA Claims Officer
may, at his or her discretion, reconsider
his or her determination of a claim.

(b) Claimant. You may request
reconsideration from the SSA Claims
Officer by sending a written request for
reconsideration to the SSA Claims
Officer within 30 days of the date of the
original determination. You must
clearly state the factual or legal basis
upon which you base your request for
a more favorable determination.
Reconsideration will be granted only for
reasons not available or not considered
during the original decision.

(c) Notification. The SSA Claims
Officer will send you a written
determination on your request for
reconsideration. If the SSA Claims
Officer elects to reconsider your claim,
the final determination on
reconsideration is final and conclusive.

§429.211 Are there any penalties for filing
false claims?

A person who files a false claim or
makes a false or fraudulent statement in
a claim against the United States may be
imprisoned for not more than 5 years
(18 U.S.C. 287; 1001). In addition, that

person may be liable for a civil penalty
of not less than $5,000 and not more
than $10,000 and damages of triple the
loss or damage sustained by the United
States, as well as the costs of a civil
action brought to recover any penalty or
damages (31 U.S.C. 3729).

[FR Doc. 02-32051 Filed 12-19-02; 8:45 am]
BILLING CODE 4191-02-P

DEPARTMENT OF TRANSPORTATION

Coast Guard

33 CFR Part 117

[CGD07-02-151]

RIN 2115-AE47

Drawbridge Operation Regulations;
Biscayne Bay, Atlantic Intracoastal

Waterway, Miami River, Miami-Dade
County, Florida

AGENCY: Coast Guard, DOT.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to
temporarily change the regulations
governing the operation of the East and
West Spans of the Venetian Causeway
bridges across the Miami Beach Channel
on the Atlantic Intracoastal Waterway,
and the Brickell Avenue and Miami
Avenue bridges across the Miami River,
Miami-Dade County. This proposed rule
would allow these bridges to remain in
the closed position during the running
of the Miami Tropical Marathon on
February 2, 2003.

DATES: Comments and related material
must reach the Coast Guard on or before
January 21, 2003.

ADDRESSES: You may mail comments
and related material to Commander
(obr), Seventh Coast Guard District, 909
SE. 1st Ave, Room 432, Miami, FL
33131. Comments and material received
from the public, as well as documents
indicated in the preamble as being
available in the docket, are part of
[CGD07—-02-151] and are available for
inspection or copying at Commander
(obr), Seventh Coast Guard District, 909
S.E. 1st Avenue, Room 432, Miami, FL
33131 between 8 a.m. and 4:30 p.m.,
Monday through Friday, except Federal
holidays.

FOR FURTHER INFORMATION CONTACT: Mr.
Barry Dragon, Seventh Coast Guard
District, Bridge Branch, 909 SE. 1st Ave
Miami, FL 33131, telephone number
305—415-6743.

SUPPLEMENTARY INFORMATION:

Request for Comments

We encourage you to participate in
this rulemaking by submitting

comments and related material. If you
do so, please include your name and
address, identify the docket number for
this rulemaking [CGD07-02-151],
indicate the specific section of this
document to which each comment
applies, and give the reason for each
comment. Please submit all comments
and related material in an unbound
format, no larger than 82 by 11 inches,
suitable for copying. If you would like
to know they reached us, please enclose
a stamped, self-addressed postcard or
envelope. We will consider all
comments and material received during
the comment period. We may change
this proposed rule in view of them. We
anticipate making this proposed rule
effective less than 30 days after the date
of publication in the Federal Register
because the event is scheduled for
February 2, 2003 and we want to allow
enough time for the public to comment
on this proposed rule.

Public Meeting

A public meeting has not been
scheduled for this proposed rule.
However, you may submit a request for
a meeting by writing to Bridge Branch,
Seventh Coast Guard District, 909 SE 1st
Ave, Room 432, Miami, FL. 33131,
explaining why one would be
beneficial. If we determine that one
would aid this rulemaking, we will hold
one at a time and place announced by
a later notice in the Federal Register.

Background and Purpose

The Miami Tropical Marathon
Director has requested that the Coast
Guard temporarily change the existing
regulations governing the operation of
the East and West Spans of the Venetian
Causeway bridges, and the Brickell
Avenue and Miami Avenue bridges to
allow them to remain in the closed
position during the running of the
Miami Tropical Marathon on February
2, 2003. The marathon route passes over
these four bridges and any bridge
opening would disrupt the race. Based
on the limited time the bridges would
be closed, the Coast Guard believes it
can accommodate the request while still
providing for the reasonable needs of
navigation.

The East and West Spans of the
Venetian Causeway bridges are located
between Miami and Miami Beach. The
current regulation governing the
operation of the East Span of the
Venetian Causeway bridge is published
in 33 CFR 117.269 and requires the
bridge to open on signal; except that,
from November 1 through April 30 from
7:15 a.m. to 8:45 a.m. and from 4:45
p.m. to 6:15 p.m. Monday through
Friday, the draw need not be opened.
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However, the draw shall open at 7:45
a.m., 8:15 a.m., 5:15 p.m., and 5:45 p.m.,
if any vessels are waiting to pass. The
draw shall open on signal on
Thanksgiving Day, Christmas Day, New
Year’s Day, and Washington’s Birthday.
Moreover, the bridge must open for
public vessels of the United States, tugs
with tows, regularly scheduled cruise
vessels, and vessels in distress.

The regulation governing the West
Span of the Venetian Causeway bridge
is published in 33 CFR 117.5 and
requires the bridge to open on signal.

The operating schedule of the Brickell
Avenue and Miami Avenue bridges is
published in 33 CFR 117.305 and
requires each bridge to open on signal;
except that, from 7:30 a.m. to 9 a.m. and
4:30 p.m. to 6 p.m. Monday through
Friday except Federal holidays, the
draws need not be opened for the
passage of vessels. Public vessels of the
United States and vessels in an
emergency involving danger to life or
property are allowed to pass at any time.

We believe that this proposed rule
would not adversely affect the
reasonable needs of navigation due to
the limited time the bridges would be in
the closed position.

Discussion of Proposed Rule

The Coast Guard proposes to
temporarily change the operating
regulations of the East and West Spans
of the Venetian Causeway bridges, and
the Brickell Avenue and Miami Avenue
bridges on February 2, 2003. This
proposed rule would allow the East
Span of the Venetian Causeway bridge
to remain closed from 6:10 a.m. to 8:30
a.m. on February 2, 2003. The proposed
rule would allow the West Span of the
Venetian Causeway to remain closed
from 6:15 a.m. to 9:20 a.m. on February
2, 2003. The Brickell Avenue bridge
would be allowed to remain closed from
7:10 a.m. to 11:59 a.m. on February 2,
2003. The Miami Avenue bridge would
be allowed to remain closed from 6:30
a.m. to 10 a.m. on February 2, 2003.
Public vessels of the United States and
vessels in distress shall be passed at
anytime.

Regulatory Evaluation

This proposed rule is not a
“significant regulatory action” under
section 3(f) of Executive Order 12866,
Regulatory Planning and Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that Order. The Office
of Management and Budget has not
reviewed it under that Order. It is not
“significant” under the regulatory
policies and procedures of the
Department of Transportation (DOT) (44

FR 11040, February 26, 1979). We
expect the economic impact of this
proposed rule to be so minimal that a
full Regulatory Evaluation under
paragraph 10e of the regulatory policies
and procedures of DOT is unnecessary
because preliminary data indicates that
there have been limited numbers of
requests for openings during these time
periods and this proposed rule still
provides for regular openings
throughout the day.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this proposed rule would have
a significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this proposed rule
would not have a significant economic
impact on a substantial number of small
entities because the proposed rule will
only be in effect for a limited period of
time and race committee officials are
working with affected parties to
minimize the impact of this proposed
rule.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment to the address
under ADDRESSES. In your comment,
explain why you think it qualifies and
how and to what degree this rule would
economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this proposed rule so that
they can better evaluate its effects on
them and participate in the rulemaking.
If this proposed rule would affect your
small business, organization, or
governmental jurisdiction and you have
questions concerning its provisions or
options for compliance, please consult
the person listed under FOR FURTHER
INFORMATION CONTACT. We also have a
point of contact for commenting on
actions by employees of the Coast
Guard. Small businesses may send
comments on the actions of Federal
employees who enforce, or otherwise
determine compliance with Federal
regulations to the Small Business and

Agriculture Regulatory Enforcement
Ombudsman and the Regional Small
Business Regulatory Fairness Boards.
The Ombudsman evaluates these
actions annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—-
888—REG—FAIR (1-888-734—-3247).

Collection of Information

This proposed rule would call for no
new collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this proposed rule under that Order and
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
federal agencies to assess the effects of
their regulatory actions not specifically
required by law. In particular, the Act
addresses actions that may result in the
expenditure by a State, local, or tribal
government, in the aggregate, or by the
private sector of $100,000,000 or more
in any one year. Although this proposed
rule would not result in such an
expenditure, we do discuss the effects of
this rule elsewhere in this preamble.

Taking of Private Property

This proposed rule would not effect a
taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

Protection of Children

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and would not create an
environmental risk to health or risk to
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safety that might disproportionately
affect children.

Environment

We have considered the
environmental impact of this proposed
rule and concluded that, under figure 2—
1, paragraph (32)(e), of Commandant
Instruction M16475.1D, this rule is
categorically excluded from further
environmental documentation. A
“Categorical Exclusion Determination”
is available in the docket where
indicated under ADDRESSES.

Indian Tribal Governments

This proposed rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it would not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.

Energy Effects

We have analyzed this proposed rule
under Executive Order 13211, Actions
Concerning Regulations that
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a ““significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. It has not been designated by the
Administrator of the Office of
Information and Regulatory Affairs as a
significant energy action. Therefore, it
does not require a statement of Energy
Effects under Executive Order 13211.

List of Subjects in 33 CFR Part 117
Bridges.
For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR part 117 as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

1. The authority citation for part 117
continues to read as follows:

Authority: 33 U.S.C. 499; 49 CFR 1.46; 33
CFR 1.05-1(g); Section 117.255 also issued
under authority of Pub. L. 102-587, 106 Stat.
5039.

2. From 6:15 a.m. until 9:20 a.m. on
February 2, 2003, in §117.261 add
temporary paragraph (ss) to read as
follows:

§117.261 Atlantic Intracoastal Waterway
from St. Marys River to Key Largo.

* * * * *

(ss) West Span of the Venetian
Causeway, mile 1088.6 at Miami. The
draw need not open from 6:15 a.m. until
9:20 a.m. on February 2, 2003. Public
vessels of the United States and vessels
in distress shall be passed at anytime.

3. From 6:10 a.m. until 8:30 a.m. on
February 2, 2003, suspend § 117.269
and add a new temporary §117.T151 to
read as follows:

§117.T151 Biscayne Bay.

The draw of the East Span of the
Venetian Causeway bridge across Miami
Beach Channel need not open from 6:10
a.m. to 8:30 a.m. on February 2, 2003.
Public vessels of the United States and
vessels in distress shall be passed at
anytime.

4. From 6:30 a.m. until 11:59 a.m. on
February 2, 2003, suspend § 117.305
and add a new temporary § 117.T159 to
read as follows:

§117.T159 Miami River.

The draw of each bridge from the
mouth to and including the N.W. 27th
Avenue bridge, mile 3.7 at Miami,
except the Miami Avenue and Brickell
Avenue bridges, shall open on signal:
except that, from 7:30 a.m. to 9 a.m. and
from 4:30 p.m. to 6 p.m. Monday
through Friday except Federal holidays,
the draws need not be opened for the
passage of vessels. The Miami Avenue
bridge, across the Miami River, need not
open from 6:30 a.m. to 10 a.m. on
February 2, 2003 and the Brickell
Avenue bridge, across the Miami River,
need not open from 7:10 a.m. to 11:59
a.m. on February 2, 2003. Public vessels
of the United States and vessels in an
emergency involving danger to life or
property shall be passed at any time.

Dated: December 13, 2002.
James S. Carmichael,

Rear Admiral, Coast Guard, Commander,
Seventh Coast Guard District.

[FR Doc. 02—32140 Filed 12—19-02; 8:45 am)]
BILLING CODE 4910-15-P

LIBRARY OF CONGRESS
Copyright Office

37 CFR Part 201

[Docket No. 2002-5]

Notice of Termination

AGENCY: Copyright Office, Library of
Congress.
ACTION: Notice of proposed rulemaking.

SUMMARY: Commencing January 1, 2003,
copyright owners or their statutory
successors will be entitled, under
certain circumstances prescribed by

section 203 of the Copyright Act, to
terminate transfers or licenses of
copyright that were granted on or after
January 1, 1978. The Copyright Office is
proposing to adopt a regulation
governing the form, content, and
manner of service of notices of
termination. The proposed regulation is
based on the existing Copyright Office
regulation governing termination of
transfers and licenses covering the
extended renewal term, and is adapted
to meet the requirements for termination
of post-1977 transfers and licenses.

DATES: Comments should be in writing
and received on or before February 3,
2003. Reply comments should be
received on or before March 5, 2003.
ADDRESSES: If sent by mail, 10 copies of
written comments should be addressed
to: David O. Carson, General Gounsel,
Copyright GC/I&R, P.O. Box 70400,
Southwest Station, Washington, DC
20540. If hand delivered, 10 copies
should be brought to: Office of the
General Counsel, Copyright Office,
James Madison Memorial Building,
Room LM—-403, First and Independence
Avenue, SE., Washington, DC.

FOR FURTHER INFORMATION CONTACT:
David O. Carson, General Counsel.
Telephone: (202) 707—-8380. Telefax:
(202) 707-8366.

SUPPLEMENTARY INFORMATION: Prior to
the effective date of the Copyright Act
of 1976, the term of copyright was 28
years, subject to renewal by the author
or certain other persons described in the
statute for an additional 28 years. The
second term was considered a new
estate, meaning that with certain
exceptions such as works made for hire,
all rights reverted to the author at the
commencement of the second term, and
transfers or licenses of copyrights made
during the initial 28-year term
automatically terminated.* The 1976
Copyright Act abandoned the two-term
system of copyright duration in favor of
a unitary term, but it provided for two
circumstances under which authors or
their statutory successors could
terminate transfers or licenses of rights.
First, because the 1976 Act added 19
years to the terms of existing copyrights,
extending the renewal term from 28
years to 47 years, section 304(c)
provides that authors or certain
statutory successors (such as the
surviving spouse, children and

1In Fred Fisher Music Co. v. M. Witmark & Sons,
318 U.S. 643 (1943), the Supreme Court
significantly limited this rule by holding that
authors could, during the initial term of copyright,
assign renewal term rights and that such
assignments would be valid during the renewal
term if the author was alive at the commencement
of the renewal term.
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grandchildren or, if there are no such
surviving relatives, the author’s
executor, administrator, personal
representative, or trustee) may terminate
pre 1978 2 exculsive or non-exclusive
grants of transfers or licenses during the
extended renewal term and secure for
themselves the benefits of the additional
19 years added to the renewal term.
Termination may be effectuated by
serving the grantee or the grantee’s
successor in title with a notice of
termination (which may be served only
during a period prescribed by the
statute) and recording the notice of
termination with the Copyright Office
prior to the effective date of termination.
17 U.S.C. 304(c). Section 304(c)(4)(B)
provides, “The notice shall comply, in
form, content, and manner of service,
with requirements that the Register of
Copyrights shall prescribe by
regulation.” In 1977, the Copyright
Office adopted a regulation establishing
the procedures for exercising the
termination right. 37 CFR 201.10.
Pursuant to section 304(c) and 37 CFR
201.10, authors and their statutory
successors have been serving notices of
termination of transfers and licences,
and filing those notices for recordation
with the Copyright Office, for almost 25
years.3

Second, the 1976 Act provides that
authors may terminate grants of
transfers or licenses entered into after
January 1, 1978. 17 U.S.C. 203. Unlike
termination pursuant to section 304(c)
and (d), termination pursuant to section
203 is available only when the grant was
made by the author, but as with
termination pursuant to section 304,
certain statutory successors may
terminate if the author is no longer alive
at the time termination may be made. 17
U.S.C. 203(a)(2). Termination may be
made during a five-year period
commencing 35 years after the
execution of the grant or, if the grant
included the right of publication, the
earlier of 35 years after publication
pursuant to the grant or 40 years after
the execution of the grant. 17 U.S.C.
203(a)(3). As with section 304
terminations, termination under section
203 is accomplished by serving a notice
of termination on the grantee or the
grantee’s successor in title and

2The effective date of the Copyright Act of 1976
was January 1, 1978.

3The Sonny Bono Copyright Term Extension Act,
(“the Act”), Pub. L. 105-298, 112 Stat. 2827 (1998),
extended the renewal term by an additional twenty
years and gave authors or their statutory successors
a second opportunity to terminate transfers or
licenses during the extended renewal term. 17
U.S.C. 304(d). Earlier this year, the Copyright Office
amended 37 CFR 201.10 to adopt requirements for
notices of termination pursuant to section 304(d).
67 FR 69134 (Nov. 15, 2002).

recording the notice with the Copyright
Office prior to the effective date of
termination. The notice must be served
no more than 10 years and no later than
two years before the effective date of
termination. 17 U.S.C. 203(a)(4)(A). As
with section 304 terminations, “The
notice shall comply, in form, content,
and manner of service, with
requirements that the Register of
Copyrights shall prescribe by
regulation.” 17 U.S.C. 203(a)(4)(B).

The rationale for the section 203
termination right is similar to the
rationale for the section 304 termination
right. As the legislative history of
section 203 states:

The provisions of section 203 are based on
the premise that the reversionary provisions
of the present section on copyright renewal
(17 U.S.C. 24) should be eliminated, and that
the proposed law should substitute for them
a provision safeguarding authors against
unremunerative transfers. A provision of this
sort is needed because of the unequal
bargaining position of authors, resulting in
part from the impossibility of determining a
work’s value until it has been exploited.
Section 203 reflects a practical compromise
that will further the objectives of the
copyright law while recognizing the
problems and legitimate needs of all interests
involved.

House Report on Copyright Act of 1976, H.R.
Rep. No. 94-1476, at 124 (1976).

Because section 203 terminations may
be made only with respect to grants
made on or after January 1, 1978, and
because notice of termination may be
served no earlier than 25 years from the
date of execution of the grant (which, in
the earliest case, would be 10 years
before the effective date of termination,
which may be no earlier than 35 years
from the date of execution of the grant),*
no termination notices under section
203 have been possible between January
1, 1978, and the present. However,
commencing January 1, 2003, certain
authors and their statutory successors
will be able to serve section 203 notices
of termination, because on that date, 25
years will have passed since January 1,
1978.

Because notices of termination must
comply with requirements prescribed in
a regulation by the Register of
Copyrights, it is now necessary to adopt
a regulation that will set forth the
requirements as to form, content and
manner of service of section 203 notices
of termination. Fortunately, the
regulation governing section 304 notices
of termination provides a model for a

40r, if the grant covered publication of the work,
notice may be served no earlier than 30 years from
the date of execution of the grant or 25 years from
the date of publication under the grant. See the
discussion above.

regulation governing section 203
notices. Because the statutory
requirements for termination under
section 304 are very similar to the
statutory requirements for termination
under section 203, we propose to adopt
a regulation modeled closely on the
existing section 304 regulation. See 37
CFR 201.10. In this notice of proposed
rulemaking, we seek comments on the
rules that we propose to adopt, which
would amend § 201.10 to add
requirements for section 203 notices of
termination.5

Existing § 201.10 sets forth
requirements governing the form and
content of section 304 notices of
termination, the signature on a notice of
termination, the manner of service, the
effect of harmless errors in the notice,
and recordation of the notice. We
propose to modify § 201.10(b), which
governs the contents of a section 304
notice of termination, by adding a new
subparagraph to govern the contents of
a section 203 notice of termination. The
new subparagraph adapts the content
requirements of the existing regulation
to meet the needs of section 203.
Somewhat different treatment is also
required for signatures of section 203
notices of termination. Beyond those
changes, only minor revisions in the
wording of various provisions are
necessary in order to reflect the fact that
notices of termination may be served
under section 203.

Contents of the Notice

The first modification that we propose
is an amendment to § 201.10(b)(1)(i).
Currently, that subparagraph requires
that if termination is being made under
section 304(d)—the termination
provision added by the Sonny Bono
Copyright Term Extension Act—the
notice must include a statement to that
effect. The requirement that notices of
termination under section 304(d) refer
specifically to section 304(d) was added
in the recent amendment of § 201.10, in
order to distinguish such notices from
notices served under section 304(c). No
corresponding requirement was
imposed for notices of termination
issued under section 304(c) because
such a requirement would have added
a new requirement for such notices,

5Because of the time required to receive and
consider comments from the public, it will not be
possible to announce final regulations prior to
January 1, 2003. However, because some authors or
statutory successors may be able to and desire to
serve notices of termination as early as January 1,
2003, we intend to publish an interim regulation
shortly after publication of this notice of proposed
rulemaking, and before January 1, 2003. The interim
regulation will be virtually identical to the
regulation proposed herein and will be in force
pending the adoption of a final regulation.
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which have been served since 1978, and
might upset established legal practices
in issuing notices under that section.

Because a third category of notice of
termination—pursuant to section 203—
is now available, we believe that it
would be prudent to require all notices
of termination—whether under section
203, 304(c) or 304(d)—to state which
statutory provision is being invoked.
Requiring such specification should
assist in eliminating confusion over the
nature of any notice of termination.
Accordingly, we propose to amend
§201.10(b)(1)(i) to require that a notice
of termination pursuant to section 304
must identify whether the termination is
made under section 304(c) or section
304(d).6

We propose to add a new
§201.10(b)(2) to state the required
contents of a section 203 notice of
termination. The proposed requirements
are very similar to the requirements for
section 304 notices, departing from that
model only in instances where the
requirements of section 203 are different
from the requirements of section 304.
Section 201.10(b)(2)(i) would require
that a notice of termination made under
section 203 identify itself as such.
Section 201.10(b)(2)(ii) would be
identical to current §201.10(b)(1)(ii),
requiring identification of the name of
each grantee (or successor in title)
whose rights are being terminated, as
well as the address at which service of
the notice is being made.

Section 201.10(b)(2)(iii) would
impose a requirement not found in the
regulation governing section 304 notices
of termination: identification of the date
of execution of the grant being
terminated and, if the grant covered the
right of publication of a work,
identification of the date of publication
of the work under the grant. In contrast,
current § 210.10(b)(ii) requires that a
notice of termination under section 304
identify the date copyright was
originally secured. When the original
regulation was adopted, we explained
that the latter requirement was being
imposed because ‘“‘the period during
which termination may be effected is
measured from the date copyright was
originally secured.” Final Regulation,
Termination of Transfers and Licenses
Covering Extended Renewal Term, 42
FR 45916, 45917 (Sept. 13, 1977).
Therefore, in order to determine
whether a notice of termination was
being served in a timely fashion, it was

6 The interim regulation to be announced shortly
will not include this amendment because we do not
believe it would be prudent to change the
requirements for section 304 notices of termination
on such short notice. The interim regulation will be
effective January 1, 2003.

necessary to know the date the
copyright in the pertinent work had
been secured. In contrast, for section
203 terminations, the period is
calculated based on the date the grant
was executed or, in the case of grants
covering the right of publication, the
earlier of 40 years from the date of
execution of the grant or 35 years from
the date of publication. Accordingly, we
propose that section 203 notices of
termination state the date the grant was
executed and, if a work was published
under the grant, the date the work was
published. Unlike section 304
terminations, terminations under
section 203 present no need to state the
date copyright was secured.

Current § 201.10(b)(ii) also requires
that a section 304 notice of termination
identify the title and at least one author
of each work to which a notice applies,
as well as the copyright registration
number. However, the registration
number must be provided only “if
possible and practicable.” We propose
to retain these requirements for section
203 notices of termination, but with one
modification. In contrast to section 304,
which permits each author (or the
statutory successors of each author) of a
work to terminate ““that particular
author’s share in the ownership of the
renewal copyright” (17 U.S.C.
304(c)(1)), section 203 requires that in
the case of a grant executed by two or
more authors of a joint work,
termination may be effected by a
majority of the authors who executed
the grant (or, if an author is dead, by the
persons such as the widow, children,
etc., identified in section 203(a)(2)). 17
U.S.C. 203(a)(1). As a result, we believe
that when the grant being terminated
was made by two or more authors of a
joint work, a section 203 notice of
termination should be required to
identify all of the authors of that work
who executed the grant.

When §201.10 was originally
adopted, we rejected a proposal that a
section 304 notice of termination must
identify all the authors of a work. That
proposal was based on the assumption
that it would be necessary ““to determine
whether the proper parties have joined
in the notice.” 42 FR at 45917. We
concluded that because section 304(c)
does not require more than one coauthor
to join in terminating a copyright
transfer or license during the extended
renewal term, such identification was
unnecessary. “[A] notice terminating a
grant may be effected as to any
particular author’s share of the work.
There is no requirement of unanimity,
majority interest, or the like, among
granting co-authors.” Id. Therefore,
identification of all co-authors “has

nothing to do with the effectiveness of

a termination notice served by those
authors (or their successors) who do
wish to terminate rights in a work to the
extent of their share.” Id. at 45917—
45918. In contrast, as noted above, a
section 203 termination of a grant
covering a joint work does require
participation by at least a majority of the
authors who executed the grant.

The final two current requirements
relating to contents of section 304
notices of termination (a brief statement
reasonably identifying the grant to
which the notice of termination applies
and identification of the effective date of
termination) appear to be equally
applicable to section 203 notices of
termination, and we propose to retain
them for purposes of section 203.

Signature

As noted above, termination under
section 304 differs from termination
under section 203 in that under section
304, each author of a joint work may
terminate a grant “to the extent of [that]
particular owner’s share.” 17 U.S.C.
304(c)(1). In contrast, section 203
requires participation in the termination
by a majority of the authors of a joint
work. Because of these differing
approaches, the current signature
requirements for section 304 notices of
termination cannot be applied to section
203 without modification. Section
201.10(c)(2) currently provides that in
the case of a termination of a grant
executed by one or more of the authors
of a work, a notice ‘“‘as to any one
author’s share shall be signed by that
author” or his agent or statutory
successors. We propose to add a new
§201.10(c)(3) to state the signature
requirements for section 203 notices of
termination. While these requirements
are similar to the requirements stated in
§201.10(c)(2), the inapplicable reference
to “one author’s share” is deleted.

Comments

The Copyright Office solicits
comments on the proposed regulation
governing notices of termination under
section 203. The Office also seeks
comments on whether the Office should
provide official forms for notices of
termination of transfers and licenses
under sections 203, 304(c) and 304(d),
and whether the use of such forms
should be made mandatory. Requiring
the use of official forms might make it
less likely that notices of termination
that do not comply with the statutory
and regulatory requirements will be
served. It would also facilitate the
Office’s processing of notices of
termination submitted for recordation.
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Information on Copyright Office
Website

The entire text of §201.10 as it would
appear after adoption of the proposed
amendments may be found on the
Copyright Office website at http://
www.copyright.gov/docs/203.html.

List of Subjects in 37 CFR Part 201

Copyright.

Proposed Regulation

In consideration of the foregoing, the
Copyright Office proposes amending

part 201 of 37 CFR, chapter II as follows:

PART 201—GENERAL PROVISIONS

1. The authority citation for part 201
continues to read as follows:

Authority: 17 U.S.C. 702.

2. Section 201.10 is amended as
follows:

(a) By revising the section heading
and the first sentence of the
undesignated paragraph preceding
paragraph (a).

(b) By revising paragraph (b)(1)
introductory text.

(c) By revising paragraph (b)(1)(i).

(d) By revising paragraph (b)(1)(v).

(e) By revising paragraph
(b)(1)(vii)(B).

(f) By redesignating paragraph (b)(2)
as paragraph (b)(3); and adding a new
paragraph (b)(2).

(g) By revising newly designated
paragraph (b)(3).

(h) By revising paragraphs (c)(1) and
(c)(2).

(i) By redesignating paragraphs (c)(3)
and (c)(4) as paragraphs (c)(4) and (c)(5),
respectively; and adding a new
paragraph (c)(3).

(j) By revising the introductory text of
paragraph (d)(2).

(k) By revising paragraph (d)(4).

(1) By revising paragraph (e)(1).

(m) By revising paragraph (e)(2).

The additions and revisions to
§201.10 read as follows:

§201.10 Notices of termination of
transfers and licenses.

This section covers notices of
termination of transfers and licenses
under sections 203, 304(c) and 304(d) of
title 17, of the United States Code.

* % %

* * * * *

(b) E

(1) A notice of termination covering
the extended renewal term under
sections 304(c) and 304(d) of title 17,
U.S.C., must include a clear
identification of each of the following:

(i) Whether the termination is made
under section 304(c) or under section
304(d);

* * * * *

(v) The effective date of termination;
* * * * *

(Vll] I

(B) A statement that, to the best
knowledge and belief of the person or
persons signing the notice, the notice
has been signed by all persons whose
signature is necessary to terminate the
grant under section 304 of title 17,
U.S.C., or by their duly authorized
agents.

(2) A notice of termination of an
exclusive or nonexclusive grant of a
transfer or license of copyright or of any
right under a copyright, executed by the
author on or after January 1, 1978, under
section 203 of title 17, U.S.C., must
include a clear identification of each of
the following:

(i) A statement that the termination is
made under section 203;

(ii) The name of each grantee whose
rights are being terminated, or the
grantee’s successor in title, and each
address at which service of the notice is
being made;

(iii) The date of execution of the grant
being terminated and, if the grant
covered the right of publication of a
work, the date of publication of the
work under the grant;

(iv) For each work to which the notice
of termination applies, the title of the
work and the name of the author or, in
the case of a joint work, the authors who
executed the grant being terminated;
and, if possible and practicable, the
original copyright registration number;

(v) A brief statement reasonably
identifying the grant to which the notice
of termination applies;

(vi) The effective date of termination;
and

(vii) In the case of a termination of a
grant executed by one or more of the
authors of the work where the
termination is exercised by the
successors of a deceased author, a
listing of the names and relationships to
that deceased author of all of the
following, together with specific
indication of the person or persons
executing the notice who constitute
more than one-half of that author’s
termination interest: That author’s
surviving widow or widower; and all of
that author’s surviving children; and,
where any of that author’s children are
dead, all of the surviving children of
any such deceased child of that author;
however, instead of the information
required by this paragraph (vii), the
notice may contain both of the
following:

(A) A statement of as much of such
information as is currently available to
the person or persons signing the notice,
with a brief explanation of the reasons

why full information is or may be
lacking; together with

(B) A statement that, to the best
knowledge and belief of the person or
persons signing the notice, the notice
has been signed by all persons whose
signature is necessary to terminate the
grant under section 203 of title 17,
U.S.C., or by their duly authorized
agents.

(3) Clear identification of the
information specified by paragraphs
(b)(1) and (b)(2) of this section requires
a complete and unambiguous statement
of facts in the notice itself, without
incorporation by reference of
information in other documents or
records.

(c) Signature. (1) In the case of a
termination of a grant under section
304(c) or section 304(d) executed by a
person or persons other than the author,
the notice shall be signed by all of the
surviving person or persons who
executed the grant, or by their duly
authorized agents.

(2) In the case of a termination of a
grant under section 304(c) or section
304(d) executed by one or more of the
authors of the work, the notice as to any
one author’s share shall be signed by
that author or by his or her duly
authorized agent. If that author is dead,
the notice shall be signed by the number
and proportion of the owners of that
author’s termination interest required
under section 304(c) or section 304(d),
whichever applies, of title 17, U.S.C., or
by their duly authorized agents, and
shall contain a brief statement of their
relationship or relationships to that
author.

(3) In the case of a termination of a
grant under section 203 executed by one
or more of the authors of the work, the
notice shall be signed by each author
who is terminating the grant or by his
or her duly authorized agent. If that
authoris dead, the notice shall be signed
by the number and proportion of the
owners of that author’s termination
interest required under section 203 of
title 17, U.S.C., or by their duly
authorized agents, and shall contain a
brief statement of their relationship or

relationships to that author.
* * * * *

(d) EE

(2) The service provision of section
203, section 304(c) or section 304(d) of
title 17, U.S.C., whichever applies, will
be satisfied if, before the notice of
termination is served, a reasonable
investigation is made by the person or
persons executing the notice as to the
current ownership of the rights being
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terminated, and based on such
investigation:
* * * * *

(4) Compliance with the provisions of
paragraphs (d)(2) and (3) of this section
will satisfy the service requirements of
section 203, section 304(c), or section
304(d) of title 17, U.S.C., whichever
applies. * * *

(e) Harmless errors. (1) Harmless
errors in a notice that do not materially
affect the adequacy of the information
required to serve the purposes of section
203, section 304(c), or section 304(d) of
title 17, U.S.C., whichever applies, shall
not render the notice invalid.

(2) Without prejudice to the general
rule provided by paragraph (e)(1) of this
section, errors made in giving the date
or registration number referred to in
paragraph (b)(1)(iii), (b)(2)(iii), or
(b)(2)(iv) of this section, or in complying
with the provisions of paragraph
(b)(1)(vii) or (b)(2)(vii) of this section, or
in describing the precise relationships
under paragraph (c)(2) or (c)(3) of this
section, shall not affect the validity of
the notice if the errors were made in
good faith and without any intention to
deceive, mislead, or conceal relevant

information.
* * * * *

Dated: December 17, 2002.
David O. Carson,
General Counsel.
[FR Doc. 02—-32136 Filed 12—-19-02; 8:45 am]
BILLING CODE 1410-30-U

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[MS 23-1-200242(b); FRL—7424—4]
Approval and Promulgation of
Implementation Plans for Mississippi:

Infectious Waste Incinerator
Requirements

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The EPA is proposing to
approve a revision to the Mississippi
State Implementation Plan (SIP)
modifying infectious waste incineration
requirements to reflect current
Emissions Guidelines approved in the
State for existing hospital/medical/
infectious waste incinerator units. In the
Final Rules Section of this Federal
Register, the EPA is approving the
State’s SIP revision as a direct final rule
without prior proposal because the
Agency views this as a noncontroversial
submittal and anticipates no adverse

comments. A detailed rationale for the
approval is set forth in the direct final
rule. If no significant, material, and
adverse comments are received in
response to this rule, no further activity
is contemplated. If EPA receives adverse
comments, the direct final rule will be
withdrawn and all public comments
received will be addressed in a
subsequent final rule based on this rule.
The EPA will not institute a second
comment period on this document. Any
parties interested in commenting on this
document should do so at this time.
DATES: Written comments must be
received on or before January 21, 2003.
ADDRESSES: Environmental Protection
Agency, Region 4, Air Planning Branch,
61 Forsyth Street, SW., Atlanta, Georgia
30303-8960. (Michele Notarianni, (40)
562-9031,
notarianni.michele@epa.gov)Mississippi
Department of Environmental Quality,
Air Division, PO Box 10385, Jackson,
Mississippi 39289-0385. (601) 961—
5171)
FOR FURTHER INFORMATION CONTACT:
Michele Notarianni at address listed
above or (404) 562—9031 (phone) or
notarianni.michele@epa.gov (e-mail).
SUPPLEMENTARY INFORMATION: For
additional information see the direct
final rule which is published in the
Rules Section of this Federal Register.
Dated: December 2, 2002.
J. L. Palmer Jr.,
Regional Administrator, Region 4.
[FR Doc. 02-31978 Filed 12—19-02; 8:45 am)]
BILLING CODE 6560-50-P

DEPARTMENT OF DEFENSE

48 CFR Part 213
[DFARS Case 2002—-D025]

Defense Federal Acquisition
Regulation Supplement; Purchase
Card Internal Controls

AGENCY: Department of Defense (DoD).

ACTION: Proposed rule with request for
comments.

SUMMARY: DoD is proposing to amend
the Defense Federal Acquisition
Regulation Supplement (DFARS) to add
policy on internal controls for proper
use of the Governmentwide commercial
purchase card.

DATES: Comments on the proposed rule
should be submitted in writing to the
address shown below on or before
February 18, 2003, to be considered in
the formation of the final rule.
ADDRESSES: Respondents may submit
comments directly on the World Wide

Web at http://emissary.acq.osd.mil/dar/
dfars.nsf/pubcomm. As an alternative,
respondents may e-mail comments to:
dfars@acq.osd.mil. Please cite DFARS
Case 2002-D025 in the subject line of e-
mailed comments.

Respondents that cannot submit
comments using either of the above
methods may submit comments to:
Defense Acquisition Regulations
Council, Attn: Ms. Angelena Moy,
OUSD(AT&L)DPAP(DAR), IMD 3C132,
3062 Defense Pentagon, Washington, DC
20301-3062; facsimile (703) 602-0350.
Please cite DFARS Case 2002—-D025.

At the end of the comment period,
interested parties may view public
comments on the World Wide Web at
http://emissary.acq.osd.mil/dar/
dfars.nsf.

FOR FURTHER INFORMATION CONTACT: Ms.
Angelena Moy, (703) 602—-1302.

SUPPLEMENTARY INFORMATION:
A. Background

This proposed rule revises DFARS
subpart 213.3 to add policy on internal
controls for proper use of the
Governmentwide commercial purchase
card and convenience checks. The rule
implements recommendations made by
the DoD Charge Card Task Force, in its
final report dated June 27, 2002, to
strengthen management of the purchase
card program.

This rule was not subject to Office of
Management and Budget review under
Executive Order 12866, dated
September 30, 1993.

B. Regulatory Flexibility Act

DoD does not expect this rule to have
a significant economic impact on a
substantial number of small entities
within the meaning of the Regulatory
Flexibility Act, 5 U.S.C. 601, et seq.,
because the rule pertains primarily to
internal DoD procedures for use of the
Governmentwide commercial purchase
card and convenience checks.
Therefore, DoD has not performed an
initial regulatory flexibility analysis.
DoD invites comments from small
businesses and other interested parties.
DoD also will consider comments from
small entities concerning the affected
DFARS subpart in accordance with 5
U.S.C. 610. Such comments should be
submitted separately and should cite
DFARS Case 2002-D025.

C. Paperwork Reduction Act

The Paperwork Reduction Act does
not apply because the rule does not
impose any information collection
requirements that require the approval
of the Office of Management and Budget
under 44 U.S.C. 3501, et seq.
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List of Subjects in 48 CFR Part 213
Government procurement.

Michele P. Peterson,

Executive Editor, Defense Acquisition
Regulations Council.

Therefore, DoD proposes to amend 48
CFR part 213 as follows:

1. The authority citation for 48 CFR
part 213 continues to read as follows:

Authority: 41 U.S.C. 421 and 48 CFR
chapter 1.

PART 213—SIMPLIFIED ACQUISITION
PROCEDURES

2. Section 213.301 is revised to read
as follows:

213.301 Governmentwide commercial
purchase card.

(1) Only formally appointed and
trained cardholders are authorized to
use the purchase card.

(2) Do not split requirements
exceeding the micro-purchase threshold
or the cardholder’s single purchase limit
into several purchases that are less than
the applicable threshold in order to use
the purchase card (see FAR 13.003(c)).

(3) Do not use the purchase card to
issue a task or delivery order that
exceeds the cardholder’s single
purchase limit.

(4) When ordering against a Federal
Supply Schedule—

(i) Comply with the requirements of
FAR 8.404 and 208.404; and

(ii) Retain best value documentation
with the cardholder’s purchase card file.

(5) When ordering against a blanket
purchase agreement, comply with the
requirements of FAR 13.303-5.

(6) For each order exceeding $2,500,
comply with the reporting requirements
of subpart 204.6.

(7) Do not issue purchase cards to
contractors. Under certain conditions,
GSA can authorize contractors to
establish cards directly with the issuing
bank. Refer contractors that ask for a
card to GSA. A listing of GSA points of
contact can be found on the Internet at:
http://www.gsa.gov/Portal/content/
offerings_content.
jsp?contentOID=119199&
contentType=1004.

3. Sections 213.301-70 through
213.301-72 are added to read as follows:

213.301-70 DoD Governmentwide
commercial purchase card program
responsibilities.

(a) The DoD Purchase Card Program
Management Office administers the DoD

Governmentwide commercial purchase
card program on behalf of the Director
of Defense Procurement and Acquisition
Policy. Specific procedures and
guidelines for the program can be found
in the following documents:

(1) DoD 7000.14-R, Financial
Management Regulation, volume 10,
chapter 10, section XXXX, available on
the Internet at http://www.dtic.mil/
comptroller/fmr.

(2) DoD Purchase Card Concept of
Operations, available on the Internet at
http://purchasecard.saalt.army.mil/
ConOps, %2031 %20Jul%2002.pdf.

(b) Agency heads are responsible for
ensuring that management controls are
in place for proper use of the card. Local
commanders are responsible for
ensuring that the local purchase card
program maintains internal controls that
support proper use of the card.

(c) The penalties for purchase card
misuse or abuse by civilian or military
members may include, but are not
limited to, reprimand, dismissal, and/or
imposition of fines or other criminal
penalties.

213.301-71 Overseas use of the
Governmentwide commercial purchase
card.

(a) “United States,” as used in this
section, means the 50 States and the
District of Columbia, the
Commonwealth of Puerto Rico, the
Virgin Islands, the Commonwealth of
the Northern Mariana Islands, Guam,
American Samoa, Wake Island, Johnston
Island, Canton Island, the outer
Continental Shelf lands, and any other
place subject to the jurisdiction of the
United States (but not including leased
bases).

(b) An individual appointed in
accordance with 201.603-3(b) also may
use the Governmentwide commercial
purchase card to make a purchase that
exceeds the micro-purchase threshold
but does not exceed $25,000, if—

(1) The purchase—

(i) Is made outside the United States
for use outside the United States; and

(ii) Is for a commercial item; but

(iii) Is not for work to be performed
by employees recruited within the
United States;

(iv) Is not for supplies or services
originating from, or transported from or
through, sources identified in FAR
Subpart 25.7;

(v) Is not for ball or roller bearings as
end items;

(vi) Does not require access to
classified or Privacy Act information;
and

(vii) Does not require transportation of
supplies by sea; and

(2) The individual making the
purchase—

(i) Is authorized and trained in
accordance with agency procedures;

(ii) Complies with the requirements of
FAR 8.001 in making the purchase; and

(iii) Seeks maximum practicable
competition for the purchase in
accordance with FAR 13.104(b).

(c) A contracting officer supporting a
contingency operation as defined in 10
U.S.C. 101(a)(13) or a humanitarian or
peacekeeping operation as defined in 10
U.S.C. 2302(8) also may use the
Governmentwide commercial purchase
card to make a purchase that exceeds
the micro-purchase threshold but does
not exceed the simplified acquisition
threshold, if—

(1) The supplies or services being
purchased are immediately available;

(2) One delivery and one payment
will be made; and

(3) The requirements of paragraphs
(b)(1) and (2) of this subsection are met.

213.301-72 Convenience checks.

(a) Convenience check purchases are
subject to the same policies and
responsibilities as are applicable to the
Governmentwide commercial purchase
card. See the DoD Financial
Management Regulation, volume 10,
chapter 10, section XXXX, for the
procedures for convenience check
purchases.

(b) Use a convenience check only
when—

(1) The amount of the purchase is
$2,500 or less (however, see the DoD
Financial Management Regulation,
volume 10, chapter 10, section XXXX,
for overseas contingency use);

(2) Use of the Governmentwide
commercial purchase card is not
feasible;

(3) Maximum efforts have been made
to find and use vendors that accept the
Governmentwide commercial purchase
card;

(4) All alternatives to accomplish the
same purpose have been evaluated; and

(5) A convenience check has been
determined to be the most advantageous
method of purchase.

(c) Write convenience checks only for
the amount of the purchase.

[FR Doc. 02—31948 Filed 12—19-02; 8:45 am]
BILLING CODE 5001-08—P
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 600
[1.D. 120302D]

Magnuson-Stevens Act Provisions;
General Provisions for Domestic
Fisheries; Application for Exempted
Fishing Permits (EFPs)

AGENCY: Department of Commerce,
National Oceanic and Atmospheric
Administration (NOAA), National
Marine Fisheries Service (NMFS)
ACTION: Notification of a proposal for
EFPs to conduct experimental fishing;
request for comments.

SUMMARY: The Administrator, Northeast
Region, NMFS (Regional Administrator)
has made a preliminary determination
that the subject EFP application
contains all required information and
warrants further consideration. The
Regional Administrator has also made a
preliminary determination that the
activities authorized under the EFP
would be consistent with the goals and
objectives of the Northeast (NE)
Multispecies Fishery Management Plan
(FMP). However, further review and
consultation may be necessary before a
final determination is made to issue
EFPs. Therefore, NMFS announces that
the Regional Administrator proposes to
issue EFPs that would allow three
vessels to conduct fishing operations
that are otherwise restricted by the
regulations governing the fisheries of
the Northeastern United States. The
EFPs would exempt these vessels from
minimum mesh size requirements of the
Gulf of Maine (GOM) Regulated Mesh
Area (RMA), days-at-sea (DAS)
requirements, and the restrictions of
GOM Rolling Closure Areas IV and V.
The proposed experiment would consist
of a codend mesh selectivity study in
the GOM RMA. This study would test
four codends, two single and two
composite, designed to accommodate
new mesh-size regulations in various
configurations. All experimental work
would be monitored by Manomet Center
for Conservation Sciences (Manomet)
personnel. Regulations under the
Magnuson-Stevens Fishery
Conservation and Management Act
require publication of this notification
to provide interested parties the
opportunity to comment on applications
for proposed EFPs.

DATES: Comments on this action must be
received at the appropriate address or
fax number (see ADDRESSES) on or before
January 6, 2003.

ADDRESSES: Written comments should
be sent to Patricia A. Kurkul, Regional
Administrator, NMFS, NE Regional
Office, 1 Blackburn Drive, Gloucester,
MA 01930. Mark the outside of the
envelope “Comments on Manomet
Codend Mesh Selectivity EFP
Proposal.” Comments may also be sent
via fax to (978) 281-9135. Comments
will not be accepted if submitted via e-
mail or the Internet.

Copies of the environmental
assessment prepared for the proposed
study are available from the NE
Regional Office at the same address.

FOR FURTHER INFORMATION CONTACT:
Allison Ferreira, Fishery Policy Analyst,
978-281-9103.

SUPPLEMENTARY INFORMATION: A
complete application for an EFP was
received from Manomet on November 4,
2002. The EFPs would allow for
exemptions from the GOM RMA
minimum mesh size requirements
specified at 50 CFR 648.80(a)(3)(i), DAS
requirements specified at § 648.82(a),
and the restrictions of GOM Rolling
Closure Areas IV and V specified at
§648.81(g).

This industry collaborative study
involves Manomet and the
Massachusetts Division of Marine
Fisheries as co-principal investigators.
The proposed experimental fishery
would test the mesh selectivity of single
and composite mesh codends in the
GOM RMA. The objective of the
proposed study is to address bycatch
and discard of non-target and sub-legal
sized fish in the GOM groundfish otter
trawl fishery. The proposed study
would test four codends, two single and
two composite, designed to
accommodate new mesh-size
regulations in various configurations.
The four proposed codend
configurations are: (1) A codend
constructed entirely of 6.5—inch (16.5—
cm) diamond mesh; (2) a codend
constructed entirely of 7—inch (17.8—cm)
square mesh; (3) a codend constructed
with 7—inch (17.8—cm) square mesh in
the upper panel and 6.5—inch (16.5—cm)
diamond mesh in the lower panel; and
(4) a codend constructed with 7—inch
(17.8—cm) square mesh in the upper
panel and 7—inch (17.8—cm) diamond
mesh in the lower panel. Each codend
would be covered with a small mesh (3—
inch (7.6—cm)) codend cover in order to
gather information on the length
frequency of the population sampled
versus the length frequency of the
population retained. Selectivity curves
for each test codend could then be
generated using this information.

The proposed study area would
consist of that portion of the GOM RMA

encompassed by a line beginning at the
Maine shoreline at 690 W. long.,
extending southward to the 42030’ N.
lat. and then westward to the 700 W.
long., and then southward to the Cape
Cod shoreline, excluding the year-round
Cashes Ledge and Western Gulf of
Maine closure areas.

Data from previous studies showed
that codends do not perform in the same
manner in all areas at the same time,
likely due to differences in water
temperatures and conditions throughout
the year. Therefore, in order to account
for potential variations due to location
and time of year, the proposed study
area would be divided into three areas
of operation (North, Center and South),
and the study would be conducted over
three different months (February, June
and November), also referred to as
seasons. The study is proposed to begin
in February 2003, and be completed by
November 30, 2003.

In order for the participating vessels
to operate in three separate areas during
the months of February, June and
November, these vessels must be
exempt from GOM Rolling Closure Area
IV and Rolling Closure Area V. Rolling
Closure Area IV is in effect from June 1
- June 30, 2003, and Rolling Closure
Area V is in effect from October 1 -
November 30, 2003. If participating
vessels were not exempt from these
seasonal closure areas, only the Center
area could be sampled during all three
seasons, while the North and South
areas could be sampled for two seasons
each. As a result, the ability to compare
results across seasons and areas would
be severely impacted if access to the
GOM rolling closure areas were not
authorized.

A maximum of three vessels would be
participating in the experimental fishery
at any time. One additional vessel
would be designated as an alternate.
The three participating vessels would
conduct one concurrent trip per season,
with each vessel operating in a different
area of operation, North, Center, or
South. Each vessel would conduct eight
tows of 20 minutes in duration with
each of the four codend types, for a total
of 32 tows per vessel per season, and a
total of 288 tows for the entire study.
Each concurrent trip would last four
operational sea days, resulting in a total
of 36 sea days for the entire study.
Therefore, participating vessels would
be exempt from a total of 36 DAS.
Participating vessels would not engage
in any other fishing activities other than
the experimental tows while operating
under an exempted DAS. The four
operational sea days would provide
Manomet staff with sufficient time to
process catch between hauls and re-rig
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the vessels for each of the four test
codends, and would also provide for
additional time in case of bad weather.
Depending on the distance of the study
area from port, weather conditions, and
other logistical factors, participating
vessels could re-rig for each test codend
at sea, or could return to port for re-
rigging. Participating vessels would be
required to notify NMFS prior to
commencing an experimental fishing
trip.

Target species would include cod,
haddock, yellowtail flounder, American
plaice, witch flounder, pollock, and
windowpane flounder. The primary
incidental species are expected to be
skate, smooth dogfish, spiny dogfish,
sculpins, sea raven and sea robin. All
biological and environmental
information would be recorded by
trained observers (supplied by
Manomet) on relevant NMFS observer
logbooks. Each participating vessel
would have two observers on board. All
catch would be sorted and weighed on
board the vessel. In addition, all
commercially important species would
be measured. All species that do not
meet minimum size requirements would
be returned to the sea immediately
following scientific processing.
Therefore, no undersized fish would be
retained on board the vessel. A final
report containing the results of the

study would be provided to NMFS no
later than 6 months following
completion of the study.

All vessels participating in the
proposed experimental fishery would be
required to abide by existing trip limits
for cod and haddock. Current
regulations restrict vessels fishing in the
GOM to landing no more than 500 lb
(226.8 kg) of cod per DAS, up to a
maximum of 4,000 lb (1,814.4 kg) per
trip. Vessels would also be restricted to
landing 3,000 Ib (1,360.8 kg) of haddock
per DAS, up to a maximum of 30,000 lb
(13,607.8 kg), during the months of May
through September, and 5,000 1b (2,268
kg) per DAS, up to a maximum of
50,000 1b (22,679.6 kg), during the
months of October through April.
Because each vessel is expected to
utilize four sea days each season, these
vessels would be limited to landing a
maximum of 2,000 lb (907.2 kg) of cod
each trip, and 12,000 1b (5,443.1 kg) of
haddock during the November and
February trips, and 20,000 lb (9,071.8
kg) of haddock during the June trips. If
the Regional Administrator projects that
less than 75 percent of the target total
allowable catch for haddock will be
harvested by the end of the fishing year,
NMFS may waive the daily haddock trip
limit as authorized under
§648.86(a)(1)(iii)(B). If the daily
haddock trip limit is waived,

participating vessels would be
authorized to land the maximum
haddock trip limit.

A draft environmental assessment
(EA) has been prepared that analyzes
the impacts of the proposed
experimental fishery on the human
environment. This draft EA concludes
that the proposed activities to be
conducted under the requested EFPs are
consistent with the goals and objectives
of the FMP, would not be detrimental to
the well-being of any stocks of fish
harvested, and would have no
significant environmental impacts. The
draft EA also concludes that the
proposed experimental fishery would
not be detrimental to Essential Fish
Habitat, marine mammals, or protected
species.

EFPs would be issued to up to four
vessels (three participating plus one
alternate), exempting them from the
DAS requirements, and specific
minimum mesh size requirements and
GOM rolling closure area restrictions of
the FMP.

Authority: 16 U.S.C. 1801 et seq.

Dated: December 13, 2002.
Bruce C. Morehead,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 02—32147 Filed 12—19-02; 8:45 am]
BILLING CODE 3510-22-S
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DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. 98—-090-4]

Recognition of Animal Disease Status
of Regions in the European Union;
Availability of Environmental
Assessments and Request for
Comments

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Notice of availability and
request for comments.

SUMMARY: We are informing the public
that the Animal and Plant Health
Inspection Service has prepared two
environmental assessments for a
proposal to do the following: (1)
Recognize a region in the European
Union as a region in which hog cholera
(classical swine fever) is not known to
exist, and from which breeding swine,
swine semen, and pork and pork
products may be imported into the
United States under certain conditions;
and (2) recognize Greece and certain
Regions in Italy as free of swine
vesicular disease. The environmental
assessments document our review and
analysis of environmental impacts
associated with the proposal. We are
making these environmental
assessments available to the public for
review and comment.

DATES: We invite you to comment on the
environmental assessments. We will
consider all comments that we receive
on or before January 21, 2003.

ADDRESSES: You may submit comments
by postal mail/commercial delivery or
by e-mail. If you use postal mail/
commercial delivery, please send four
copies of your comment (an original and
three copies) to: Docket No. 98-090—4,
Regulatory Analysis and Development,
PPD, APHIS, Station 3C71, 4700 River
Road Unit 118, Riverdale, MD 20737—

1238. Please state that your comment
refers to Docket No. 98—090—4. If you
use e-mail, address your comment to
regulations@aphis.usda.gov. Your
comment must be contained in the body
of your message; do not send attached
files. Please include your name and
address in your message and ‘“Docket
No. 98—090—-4" on the subject line.

You may read any comments that we
receive on this docket in our reading
room. The reading room is located in
room 1141 of the USDA South Building,
14th Street and Independence Avenue
SW., Washington, DC. Normal reading
room hours are 8 a.m. to 4:30 p.m.,
Monday through Friday, except
holidays. To be sure someone is there to
help you, please call (202) 690-2817
before coming.

APHIS documents published in the
Federal Register, and related
information, including the names of
organizations and individuals who have
commented on APHIS dockets, are
available on the Internet at http://
www.aphis.usda.gov/ppd/rad/
webrepor.html.

FOR FURTHER INFORMATION CONTACT: Dr.
Gary Colgrove, Assistant Director,
Sanitary Trade Issues Team, VS, APHIS,
4700 River Road Unit 38, Riverdale, MD
20737-1231; (301) 734—-8364.
SUPPLEMENTARY INFORMATION:

Background

The Animal and Plant Health
Inspection Service (APHIS) of the
United States Department of Agriculture
regulates the importation of animals and
animal products into the United States
to guard against the introduction of
animal diseases not currently present or
prevalent in this country. The
regulations pertaining to the
importation of animals and animal
products are set forth in the Code of
Federal Regulations (CFR), title 9,
chapter I, subchapter D (9 CFR parts 91
through 99).

On June 25, 1999, we published in the
Federal Register (64 FR 34155-34168,
Docket No. 98—090-1) a proposal to
amend the regulations by recognizing—
with the exception of specified areas in
Germany and Italy—the countries of
Austria, Belgium, France, Germany,
Greece, Italy, Luxembourg, the
Netherlands, Portugal, and Spain as a
region in which hog cholera (classical
swine fever (CSF)) is not known to exist,
and from which breeding swine, swine

semen, and pork and pork products may
be imported into the United States
under certain conditions.

We also proposed to add Greece and
eight Regions in northern Italy to the list
of regions recognized as free of swine
vesicular disease (SVD). Additionally,
we proposed to add Greece and the
eight Regions in Italy to the list of SVD-
free regions whose exports of pork and
pork products to the United States are
subject to certain restrictions because
those regions either supplement their
national pork supply with fresh (chilled
or frozen) meat of animals from a region
where SVD is considered to exist, have
a common border with such regions, or
conduct certain trade practices that are
less restrictive than are acceptable to the
United States.

In our proposed rule, we stated that
we were preparing an environmental
assessment in accordance with: (1) The
National Environmental Policy Act of
1969, as amended (NEPA) (42 U.S.C.
4321 et seq.), (2) regulations of the
Council on Environmental Quality for
implementing the procedural provisions
of NEPA (40 CFR parts 1500-1508), (3)
USDA regulations implementing NEPA
(7 CFR part 1b), and (4) APHIS’ NEPA
Implementing Procedures (7 CFR part
372). We also stated that when the
environmental assessment was
completed, we would inform the public
through a notice in the Federal Register
that it was available.

This notice announces the availability
of two environmental assessments for
public review and comment. They are
titled “Proposed Rule for Importation of
Live Swine, Swine Semen, and Pork and
Pork Products from Certain Regions
Within the European Union,
Environmental Assessment,” dated
October 2002; and “Proposed Rule for
Importation of Pork and Pork Products
from Greece and Certain Regions of
Italy, Environmental Assessment,” also
dated October 2002. The environmental
assessments do not take into
consideration any regions that had an
outbreak of either CSF or SVD following
publication of the June 1999 proposed
rule and for which, consequently,
import restrictions due to CSF or SVD
would not be removed.

The environmental assessments may
be viewed on the Internet at http://
www.aphis.usda.gov/ppd/es/
vsdocs.html. You may request paper
copies of the environmental assessments
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from the person listed under FOR
FURTHER INFORMATION CONTACT. Please
refer to the title of the environmental
assessments when requesting copies.
The environmental assessments are also
available for review in our reading room
(the location and hours of the reading
room are listed under the heading
ADDRESSES at the beginning of this
notice).

Done in Washington, DC, this 16th day of
December 2002.
Peter Fernandez,
Acting Administrator, Animal and Plant
Health Inspection Service.
[FR Doc. 02—32059 Filed 12—-19-02; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. 02-118-1]

General Conference Committee of the
National Poultry Improvement Plan;
Meeting

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Notice of meeting.

SUMMARY: We are giving notice of a
meeting of the General Conference
Committee of the National Poultry
Improvement Plan.

DATES: The General Conference
Committee will meet on January 22,
2003, from 1:30 p.m. to 5 p.m.
ADDRESSES: The meeting will be held at
the Georgia World Congress Center,
Building B, Room 408, 285 Andrew
Young International Boulevard, NW.,
Atlanta, GA.

FOR FURTHER INFORMATION CONTACT: Mr.
Andrew R. Rhorer, Senior Coordinator,
Poultry Improvement Staff, National
Poultry Improvement Plan, VS, APHIS,
1498 Klondike Road, Suite 200,
Conyers, GA 30094-5104; (770) 922—
3496.

SUPPLEMENTARY INFORMATION: The
General Conference Committee (the
Committee) of the National Poultry
Improvement Plan (NPIP), representing
cooperating State agencies and poultry
industry members, serves an essential
function by acting as liaison between
the poultry industry and the Department
in matters pertaining to poultry health.

The topic of discussion at the meeting
will be the development of a low
pathogenic avian influenza surveillance
program for the commercial table egg,
broiler, and turkey industries.

The meeting will be open to the
public. However, due to time

constraints, the public will not be
allowed to participate in the discussions
during the meeting. Written statements
on meeting topics may be filed with the
Committee before or after the meeting
by sending them to the person listed
under FOR FURTHER INFORMATION
CONTACT. Written statements may also
be filed at the meeting. Please refer to
Docket No. 02-118-1 when submitting
your statements.

This notice of meeting is given
pursuant to section 10 of the Federal
Advisory Committee Act.

Done in Washington, DC, this 17th day of
December, 2002.

Peter Fernandez,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 02—32058 Filed 12—19-02; 8:45 am)]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE
Commodity Credit Corporation

Notice of Request for Extension and
Revision of Currently Approved
Information Collections

AGENCY: Commodity Credit Corporation,

USDA.

ACTION: Notice and request for
comments.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, this
notice announces the Commodity Credit
Corporation’s (CCC) intention to request
and extension for, and revision to,
currently approved information
collections in support of the Foreign
Market Development Cooperation
(Cooperator) Program and the Market
Access Program (MAP) based on re-
estimates.

DATES: Comments on this notice must be
received by February 18, 2003.
ADDITIONAL INFORMATION OR COMMENTS:
Contact Director, Marketing Operations
Staff, Foreign Agricultural Service, U.S.
Department of Agriculture, 1400
Independence Avenue, SW.,
Washington, DC 20250-1042, (202) 720—
4327.

SUPPLEMENTARY INFORMATION:

Title: Foreign Market Development
Cooperator Program and Market Access
Program.

OMB Number: 0551-26 and 0551—
0027, respectively. These will be
combined into OMB Number 0551-0026
if this request is approved.

Expiration Date of Approval: March
31, 2003, for the Foreign Market
Development Cooperator Program and
June 30, 2003, for the Market Access
Program.

Type of Request: Extension and
revision of currently approved
information collections, with change to
combine 0551-0026 (Foreign Market
Development Cooperator Program) and
0551-0027 (Market Access Program).

Abstract: The primary objective of the
Foreign Market Development
Cooperator Program and the Market
Access Program is to encourage and aid
in the creation, maintenance and
expansion of commercial export markets
for U.S. agricultural products through
cost-share assistance to eligible trade
organizations. The programs are a
cooperative effort between CCC and the
eligible trade organizations. Currently,
there are about 70 organizations
participating directly in the programs
with activities in more than 100
countries.

Prior to initiating program activities,
each Cooperator or MAP participant
must submit a detailed application to
Foreign Agricultural Service (FAS)
which includes an assessment of
overseas market potential; market or
country strategies, constrains, goals and
benchmarks; proposed market
development activities; estimated
budgets; and performance
measurements. Prior years’ plans often
dictate the content of current year plans
because many activities are
continuations of previous activities.
Each Cooperator or MAP participant is
also responsible for submitting: (1)
Reimbursement claims for approved
costs incurred in carrying out approved
activities, (2) an end-of-year
contribution report, (3) travel reports,
and (4) progress reports/evaluation
studies. Cooperators, or MAP
participants must maintain records on
all information submitted to FAS. The
information collected is used by FAS to
manage, plan, evaluate and account for
Government resources. The reports and
records are required to ensure the
proper and judicious use of public
funds.

Estimate of Burden: Public reporting
burden for this collection of information
is estimated to average 21 hours per
response.

Respondents: Non-profit trade
organizations, state groups,
cooperatives, and commercial entities.

Estimated Number of Respondents:
71.

Estimated Number of Responses per
Respondent: 62.

Estimated Total Annual Burden on
Respondents: 91,442 hours.

Copies of this information collection
can be obtained from Kimberly Chisley,
the Agency Information Collection
Coordinator, at (202) 720-2568.
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Request for Comments: Send
comments regarding the accuracy of the
burden estimate, ways to minimize the
burden, including through the use of
automated collection techniques or
other forms of information technology,
or any other aspect of this collection of
information, to: Director, Marketing
Operations Staff, U.S. Department of
Agriculture, 1400 Independence Ave.,
SW., STOP 1042, Washington, DC
20250-1042. Facsimile submissions
may be sent to (202) 720-9361 and
electronic mail submissions should be
addressed to: mosadmin@fas.usda.gov.

All responses to this notice will be
summarized and included in the request
for OMB approval. All comments will
also become a matter of public record.

Signed at Washington, DC, December 16,
2002.

A. Ellen Terpstra,

Administrator, Foreign Agricultural Service
and Vice President, Commodity Credit
Corporation.

[FR Doc. 02—32120 Filed 12—19-02; 8:45 am]
BILLING CODE 3410-10-M

DEPARTMENT OF AGRICULTURE

Cooperative State Research,
Education, and Extension Service

Notice of Intent To Establish an
Information Collection

AGENCY: Cooperative State Research,
Education, and Extension Service,
USDA.

ACTION: Notice and request for
comments.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995 and
Office of Management and Budget
(OMB) regulations at 5 CFR part 1320,
this notice announces the Cooperative
State Research, Education, and
Extension Service’s (CSREES) intention
to request approval to establish an
information collection for the CSREES
proposal review process.

DATES: Written comments on this notice
must be received by February 24, 2003,
to be assured of consideration.
Comments received after that date will
be considered to the extent practicable.
ADDRESSES: Written comments
concerning this notice may be mailed to
Robert C. MacDonald, Grants Policy
Program Leader, Information Systems
and Technology Management, CSREES,
USDA, STOP 2216, 1400 Independence
Avenue, SW., Washington, DC 20250—
2216 or sent electronically to:
rmacdonald@reeusda.gov.

FOR FURTHER INFORMATION CONTACT: To
request a copy of the information

collection, contact Robert C.
MacDonald, (202) 205-5967.

SUPPLEMENTARY INFORMATION:

Title: CSREES Proposal Review
Process.

OMB Number: 0524-NEW.

Expiration Date of Current Approval:
Not applicable.

Type of Request: Intent to seek
approval to establish an information
collection for three years.

Abstract: The Cooperative State
Research, Education and Extension
Service (CSREES) is responsible for
performing a review of proposals
submitted to CSREES competitive award
programs in accordance with section
103(a) of the Agricultural Research,
Extension, and Education Reform Act of
1998, 7 U.S.C. 7613(a). Reviews are
undertaken to ensure that projects
supported by CSREES are of high
quality, and are consistent with the
goals and requirements of the funding
program.

Proposals submitted to CSREES
undergo a programmatic evaluation to
determine worthiness of Federal
support. The evaluations consist of a
peer review and may also entail an
assessment by Federal employees and
mail-in reviews.

The information collected from the
evaluations is used to support CSREES
grant programs. CSREES uses the results
of the proposal evaluation to determine
whether a proposal should be declined
or recommended for award. When
CSREES has rendered a decision, copies
of reviews, excluding the names of the
reviewers, and summaries of review
panel deliberations, if any, are provided
to the submitting Project Director.
Listings of panelists’ names are released;
however, no association is made with
the review of an individual proposal.

Estimate of Burden: CSREES estimates
that anywhere from one hour to twenty
hours may be required to review a
proposal. It is estimated that
approximately five hours are required to
review an average proposal. Each
proposal receives an average of four
reviews.

Copies of this information collection
can be obtained from Robert C.
MacDonald, Grants Policy Program
Leader, Information Systems and
Technology Management, CSREES,
USDA, STOP 2216, 1400 Independence
Avenue, SW., Washington, DC 20250—
2216. Telephone (202) 205-5967. E-
mail: rmacdonald@reeusda.gov.

Comments: Comments are invited on:
(a) Whether the proposed collection of
information is necessary for the proper
performance of the functions of the
Agency, including whether the

information will have practical utility;
(b) the accuracy of the Agency’s
estimate of the burden of the proposed
collection of information; (c) ways to
enhance the quality, utility and clarity
of the information to be collected; and
(d) ways to minimize the burden of the
collection of information on those who
are to respond, including through the
use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology.

Done in Washington, DG, this 10th day of
December, 2002.
Joseph J. Jen,

Under Secretary, Research, Education, and
Economics.

[FR Doc. 02—32057 Filed 12—19-02; 8:45 am]
BILLING CODE 3410-22-U

DEPARTMENT OF AGRICULTURE
Forest Service
Notice of Modoc County RAC Meeting

SUMMARY: Pursuant to the authorities in
the Federal Advisory Committees Act
(Pub. L. 92—-463) and under the Secure
Rural Schools and Community Self-
Determination Act of 2000 (Pub. L. 106—
393) the Modoc National Forest’s Modoc
County Resource Advisory Committee
will meet Wednesday, January 8, 2003,
in Alturas, California for a business
meeting. The meeting is open to the
public.

SUPPLEMENTARY INFORMATION: The
business meeting January 8, begins at 4
p.m., at the Modoc National Forest
Office, Conference Room, 800 West 12th
St., Alturas. Agenda topics will include
approval of November 13 minutes,
reports from subcommittees, and
discussion of potential projects for fiscal
year 2004 that will improve the
maintenance of existing infrastructure,
implement stewardship objectives that
enhance forest ecosystems, and restore
and improve health and water quality
that meet the intent of Public Law 106—
393. Time will also be set aside for
public comments at the beginning of the
meeting.

FOR FURTHER INFORMATION: Contact
Kathleen A. Jordan, Acting Forest
Supervisor and Designated Federal
Officer, at (530) 233—-8700; or Public
Affairs Officer Nancy Gardner at (530)
233-8713.

Kathleen A. Jordan,
Acting Forest Supervisor.

[FR Doc. 02—32047 Filed 12—19-02; 8:45 am]
BILLING CODE 3410-11-P
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COMMITTEE FOR PURCHASE FROM
PEOPLE WHO ARE BLIND OR
SEVERELY DISABLED

Procurement List; Proposed Additions
and Deletions

AGENCY: Committee for Purchase from
People Who Are Blind or Severely
Disabled.

ACTION: Proposed additions to and
deletions from Procurement List.

SUMMARY: The Committee is proposing
to add to the Procurement List services
to be furnished by nonprofit agencies
employing persons who are blind or
have other severe disabilities, and to
delete products previously furnished by
such agencies.

Comments Must Be Received On or
Before: January 19, 2003.
ADDRESSES: Committee for Purchase
From People Who Are Blind or Severely
Disabled, Jefferson Plaza 2, Suite 10800,
1421 Jefferson Davis Highway,
Arlington, Virginia 22202—-3259.
FOR FURTHER INFORMATION CONTACT:
Sheryl D. Kennerly, (703) 603—7740.
SUPPLEMENTARY INFORMATION: This
notice is published pursuant to 41 U.S.C
47(a) (2) and 41 CFR 51-2.3. Its purpose
is to provide interested persons an
opportunity to submit comments on the
possible impact of the proposed actions.

Additions

If the Committee approves the
proposed additions, the entities of the
Federal Government identified in this
notice for each service will be required
to procure the services listed below
from nonprofit agencies employing
persons who are blind or have other
severe disabilities.

I certify that the following action will
not have a significant impact on a
substantial number of small entities.
The major factors considered for this
certification were:

1. If approved, the action will not
result in any additional reporting,
recordkeeping or other compliance
requirements for small entities other
than the small organizations that will
furnish the services to the Government.

2. If approved, the action will result
in authorizing small entities to furnish
the services to the Government.

3. There are no known regulatory
alternatives which would accomplish
the objectives of the Javits-Wagner-
O’Day Act (41 U.S.C. 46—48c) in
connection with the services proposed
for addition to the Procurement List.
Comments on this certification are
invited.

Commenters should identify the
statement(s) underlying the certification

on which they are providing additional
information.

The following services are proposed
for addition to Procurement List for
production by the nonprofit agencies
listed:

Services

Service Type/Location: Chemical Latrine
Rental Servicing Vault Latrine Servicing,
Fort Lewis & Yakima Training Center,
Fort Lewis, Washington

NPA: Skookum Educational Programs, Port
Townsend, Washington

Contract Activity: Directorate of Contracting,
Fort Lewis, Washington

Service Type/Location: Facilities
Maintenance, Greater Louisville
Technology Park, Port Hueneme
Detachment and Navy Caretaker Site
Office, Louisville, Kentucky

NPA: Employment Source, Inc., Fayetteville,
North Carolina

Contract Activity: Naval Surface Warfare

Center, Crane, Indiana

Service Type/Location: Janitorial/Custodial,
183rd Fighter Wing Air National Guard,
Capitol Airport, Springfield, Illinois

NPA: Challenge Unlimited, Inc., Alton,
Illinois

Contract Activity: 183rd Fighter Wing/Air
National Guard, Springfield, Illinois

Service Type/Location: Janitorial/Custodial,
U.S. Army Reserve Center, Blacklick,
Ohio

NPA: Licking-Knox Goodwill Industries, Inc.,
Newark, Ohio

Contract Activity: HQ, 88th Regional Support
Command, Fort Snelling, Minnesota

Service Type/Location: Janitorial/Custodial,
U.S. Army Reserve Center, Columbus,
Ohio

NPA: Licking-Knox Goodwill Industries, Inc.,
Newark, OhioContract Activity: HQ, 88th
Regional Support Command, Fort
Snelling, Minnesota

Service Type/Location: Janitorial/Custodial,
U.S. Geological Survey, Great Lakes
Science Center, Ann Arbor, Michigan

NPA: Work Skills Corporation, Brighton,
Michigan

Contract Activity: U.S. Geological Survey,
Reston, Virginia

Service Type/Location: Janitorial/Custodial,
U.S. Geological Survey, Upper Midwest,
Environmental Science Center, La
Crosse, Wisconsin

NPA: Riverfront Activity Center, Inc., La
Crosse, Wisconsin

Contract Activity: U.S. Geological Survey,
Reston, Virginia

Deletions

I certify that the following action will
not have a significant impact on a
substantial number of small entities.
The major factors considered for this
certification were:

1. If approved, the action will not
result in any additional reporting,
recordkeeping or other compliance
requirements for small entities other

than the small organizations that will
furnish the products to the Government.

2. If approved, the action will result
in authorizing small entities to furnish
the products to the Government.

3. There are no known regulatory
alternatives which would accomplish
the objectives of the Javits-Wagner-
O’Day Act (41 U.S.C. 46—48c) in
connection with the products proposed
for deletion from the Procurement List.

The following products are proposed
for deletion from the Procurement List:

Products

Product/NSN: Pallet, P.S., Material Handling
3990-00-NSH-0008
NPA: Handi-Shop Industries, Inc., Tomah,
Wisconsin
Contract Activity: U.S. Postal Service,
Western AreaSupply Center, Topeka,
Kansas
Product/NSN: Pallet, Wood
3990—-00—-NSH-0072
NPA: Handi-Shop Industries, Inc., Tomah,
Wisconsin
Contract Activity: Federal Prison Industries,
Washington, DC

Sheryl D. Kennerly,

Director, Information Management.

[FR Doc. 02—32145 Filed 12-19-02; 8:45 am]
BILLING CODE 6353-01-P

COMMITTEE FOR PURCHASE FROM
PEOPLE WHO ARE BLIND OR
SEVERELY DISABLED

Procurement List; Additions and
Deletions

AGENCY: Committee for Purchase From
People Who Are Blind or Severely
Disabled.

ACTION: Additions to and deletions from
Procurement List.

SUMMARY: This action adds to the
Procurement List products and services
to be furnished by nonprofit agencies
employing persons who are blind or
have other severe disabilities, and
deletes from the Procurement List
products previously furnished by such
agencies.

EFFECTIVE DATE: January 19, 2003.

ADDRESSES: Committee for Purchase
From People Who Are Blind or Severely
Disabled, Jefferson Plaza 2, Suite 10800,
1421 Jefferson Davis Highway,
Arlington, Virginia 22202-3259.

FOR FURTHER INFORMATION CONTACT:
Sheryl D, Kennerly, (703) 603-7740.

SUPPLEMENTARY INFORMATION:
Additions

On June 28, August 30, September 13,
September 20, October 4, October 18,
October 25, and November 8, 2002, the
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Committee for Purchase From People
Who Are Blind or Severely Disabled
published notice (67 FR 43582, 55776,
58014, 59249, 62224, 64351, 65531 and
68091) of proposed additions to the
Procurement List. After consideration of
the material presented to it concerning
capability of qualified nonprofit
agencies to provide the products and
services and impact of the additions on
the current or most recent contractors,
the Committee has determined that the
products and services listed below are
suitable for procurement by the Federal
Government under 41 U.S.C. 46—48c
and 41 CFR 51-2.4.

I certify that the following action will
not have a significant impact on a
substantial number of small entities.
The major factors considered for this
certification were:

1. The action will not result in any
additional reporting, recordkeeping or
other compliance requirements for small
entities other than the small
organizations that will furnish the
products and services to the
Government.

2. The action will result in
authorizing small entities to furnish the
products and services to the
Government.

3. There are no known regulatory
alternatives which would accomplish
the objectives of the Javits-Wagner-
O’Day Act (41 U.S.C. 46—48c) in
connection with the products and
services proposed for addition to the
Procurement List.

Accordingly, the following products
and services are added to the
Procurement List:

Products

Product/NSN: Dual Head Stethoscope 6515—
00-NIB-0115

NPA: Central Association for the Blind &
Visually Impaired, Utica, New York

Contract Activity: Veterans Affairs National
Acquisition Center, Hines, Illinois

Product/NSN: Flashlight, Aluminum
6230—-00-NIB-0004 (2AA, Black)
6230—-00-NIB-0005 (2AA, Blue)
6230—-00—-NIB-0006 (2AA, Red)
6230—00-NIB-0007 (2AA, Silver)
6230—-00-NIB-0008 (2D, Black)
6230—00—-NIB-0009 (2D, Blue)

6230-00-NIB-0010 (2D, Red)

6230-00-NIB-0011 (2D, Silver)
6230-00-NIB-0012 (3D, Black)
6230—00-NIB—-0013 (3D, Blue)
6230-00-NIB-0014 (3D, Red)
6230-00-NIB-0015 (3D, Silver)
6230-00-NIB-0016 (4D, Black)
6230—00-NIB—0017 (4D, Blue)
6230-00-NIB-0018 (4D, Red)
6230-00-NIB-0019 (4D, Silver)
6230-00-NIB-0020 (5D, Black)
6230—00-NIB—-0021 (5D, Blue)
6230-00-NIB-0022 (5D, Red)
6230-00-NIB-0023 (5D, Silver)

NPA: Central Association for the Blind &
Visually Impaired, Utica, NY

Contract Activity: Office Supplies & Paper
Products Acquisition Center, New York,
NY

Services

Service Type/Location: Base Supply Center,
Federal Law Enforcement Training
Center, Brunswick, Georgia

NPA: L.C. Industries For The Blind, Inc.,
Durham, North Carolina

Contract Activity: Federal Law Enforcement
Training Center (FLETC)

Service Type/Location: Janitorial/Custodial,
Army Reserve Center (Fort Harrison),
Indianapolis, Indiana

NPA: Child-Adult Resource Services, Inc.,
Green Castle, Indiana

Contract Activity: HQ, 88th Regional Support
Command, Fort Snelling, Minnesota

Service Type/Location: Laundry Service,
Andrews Air Force Base, Maryland

NPA: Rappahannock Goodwill Industries,
Inc., Fredericksburg, Virginia

Contract Activity: 89th Contracting
Squadron, Andrews AFB, Maryland

Service Type/Location: Lawn Service Naval
Reserve Center, Cleveland, Ohio

NPA: Goodwill Industries of Greater
Cleveland, Inc., Cleveland, Ohio

Contract Activity: Officer in Charge of
Contracts, NAVFAC, Crane, Indiana

Service Type/Location: Personal
Environmental Protection & Survival
Equipment Warehousing and
Distribution Services, U.S. Army Natick
Research Development & Engineering
Center, Natick, Massachusetts

NPA: Peckham Vocational Industries, Inc.,
Lansing, Michigan

Contract Activity: U.S. Army Natick Soldier
Center, Natick, Massachusetts

Deletions

I certify that the following action will
not have a significant impact on a
substantial number of small entities.
The major factors considered for this
certification were:

1. The action may not result in any
additional reporting, recordkeeping or
other compliance requirements for small
entities other than the small
organizations that will furnish the
products to the Government.

2. The action will result in
authorizing small entities to furnish the
products to the Government.

3. There are no known regulatory
alternatives which would accomplish
the objectives of the Javits-Wagner-
O’Day Act (41 U.S.C. 46—48c) in
connection with the products deleted
from the Procurement List.

After consideration of the relevant
matter presented, the committee has
determined that the products listed
below are no longer suitable for
procurement by the Federal Government

under 41 U.S.C. 46—48c and 41 CFR 51—
2.4.

Accordingly, the following products
are deleted from the Procurement List:

Products

Product/NSN: Pencil, Mechanical
7520-00-285-5822
7520-00-285-5823
7520-00-285-5826
NPA: San Antonio Lighthouse, San Antonio,
Texas
Contract Activity: Office Supplies & Paper
Products Acquisition Center, New York,
New York

Sheryl D. Kennerly,
Director, Information Management.

[FR Doc. 02—32146 Filed 12—19-02; 8:45 am]
BILLING CODE 6353-01-P

DEFENSE NUCLEAR FACILITIES
SAFETY BOARD

[Recommendation 2002-3]
Requirements for the Design,

Implementation, and Maintenance of
Administrative Controls

AGENCY: Defense Nuclear Facilities
Safety Board.

ACTION: Notice, recommendation.

SUMMARY: The Defense Nuclear
Facilities Safety Board has made a
recommendation to the Secretary of
Energy pursuant to 42 U.S.C. 2286a(a)(5)
concerning requirements for the design,
implementation, and maintenance of
administrative controls.

DATES: Comments, data, views, or
arguments concerning the
recommendation are due on or before
January 21, 2003.

ADDRESSES: Send comments, data,
views, or arguments concerning this
recommendation to: Defense Nuclear
Facilities Safety Board, 625 Indiana
Avenue, NW., Suite 700, Washington,
DC 20004-2001.

FOR FURTHER INFORMATION CONTACT:
Kenneth M. Pusateri or Andrew L.
Thibadeau at the address above or
telephone (202) 694-7000.

Dated: December 16, 2002.
John T. Conway,
Chairman.

Background

The implementation of an effective and
reliable set of controls is one of the most
important cornerstones of safe operation at
defense nuclear facilities. In this context, the
term ‘“‘control” refers to those structures,
systems, and components (SSCs) and
administrative controls that prevent or
mitigate undesirable consequences of
postulated accident scenarios. The Defense
Nuclear Facilities Safety Board (Board) has
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compiled a set of observations that are
particularly relevant to the development and
implementation of administrative controls in
the Department of Energy’s (DOE) defense
nuclear complex. The results of these reviews
and observations are summarized in this
recommendation.

It has been well recognized that
administrative controls play an important
role in establishing and maintaining overall
safety of nuclear activities. Previous
technical reports issued by the Board have
underscored the need for heightened
vigilance in the selection and
implementation of task-specific
administrative controls, as well as those of a
more programmatic nature (e.g., criticality
control programs). In particular, in DNFSB/
TECH-28, Safety Basis Expectations for
Existing Department of Energy Defense
Nuclear Facilities and Activities (October
2000), the Board observed the need for DOE
to promulgate additional guidance in this
area. However, DOE has taken little action to
provide the degree of specificity necessary to
properly design, implement, and monitor the
effectiveness of important administrative
controls.

Administrative controls have been defined
in the DOE Nuclear Safety Management rule
as, “* * * the provisions relating to the
organization, management, procedures,
recordkeeping, assessment, and reporting
necessary to ensure safe operation of a
facility.” 10 CFR 830.3(a). In practice,
however, the concept of an administrative
control is used more broadly in the context
of hazard prevention and mitigation. In this
regard, an administrative control can be
viewed as an extension of a hazard control
and defined accordingly. Thus from a
broader and more operational perspective,
some administrative controls should be
treated similarly to engineered or design
features that are used to eliminate, limit, or
mitigate potential hazards.

DOE has promulgated guidance to assist
facilities in the classification of controls. In
general, controls necessary to prevent or
mitigate significant consequences to the
public are classified as “‘safety-class” and
controls which contribute significantly to
defense-in-depth or worker safety are
classified as “safety-significant.” However,
this guidance has been directed primarily at
engineered controls and has been largely
silent with respect to the functional
classification of administrative controls. The
Board has observed a number of instances in
which administrative controls have been
implemented in situations where a
corresponding engineered feature would
warrant functional classification as either
safety-significant or safety-class. A number of
defense nuclear facilities have explicitly
characterized certain administrative controls
as either safety-class or safety-significant
from a functional classification perspective
in the context of existing DOE guidance.

In addition to controls involving discrete
operator actions, a number of administrative
controls are more programmatic in nature.
Examples of such programmatic controls
include combustible loading programs
(associated with fire protection programs),
operator training programs, and inservice

inspection programs. The Board has observed
a number of instances, similar to the
examples involving specific operator actions,
in which such programmatic controls are
credited for the prevention and mitigation of
specific hazard scenarios.

Weaknesses in the Implementation of
Important Administrative Controls

The Board has observed that the
development and implementation of
important administrative controls have not
always conformed to the expectations and
quality standards that would be applied to
corresponding safety-class engineered
features. The following examples illustrate
this point:

1. During a review of the process controls
for a new aqueous recovery line for
plutonium 238 (Pu-238) at Los Alamos
National Laboratory (LANL), the Board found
that the facility had placed heavy reliance on
administrative controls in lieu of engineered
controls. However, LANL had not planned to
incorporate many of these administrative
controls, some of which were safety-related,
into Technical Safety Requirements (TSRs)
prior to the startup of the Pu-238 recovery
process. Examples include procedural
controls on the makeup of strong acids used
to elute ion exchange resin and procedural
controls designed to monitor for resin dryout.
Strong acids can react violently with the ion
exchange resin, and resin dryout can also
lead to energetic reactions. These concerns
were communicated to DOE in a Board letter
dated April 23, 2002.

2. During a review at the Y-12 National
Security Complex, the Board noted that the
fire protection program for Building 9212 B—
1 Wing identified 21 administrative controls
needed to protect the facility during testing
and process restart. These administrative
controls include operational considerations
in the use of organic solvents, a transient
combustible control program, control of
ignition sources, and designated laydown
areas for combustible materials. The Board
determined that the various administrative
controls were not always updated or
modified to reflect changes in plans or
equipment, and that there were significant
deficiencies in the contractor’s compliance
with these controls. Most important, there
was no program providing for a periodic
review to verify that the administrative
controls associated with B-1 Wing remained
fully effective. Significantly, many of these
administrative controls could be supplanted
by the installation of an engineered control-
a fire suppression system. These issues were
communicated to DOE in a letter from the
Board dated May 13, 2002.

3. At the Savannah River Site, the safety
analysis for HB-Line Phase 2 operations
contains requirements for strict control of
combustibles in rooms 410N and 410S to
protect the process tanks in the area. The
controls limit the total quantity of
combustibles to 400 pounds wood equivalent
and specify separation distances between
combustibles and tank supports. However,
the transient combustible control procedure
did not include this portion of HB-Line,
indicating that this administrative control
was not complete. Further, a review by

Westinghouse Savannah River Company
(WSRC) indicated that the quantity of
combustibles in the area may actually be as
high as 5,670 pounds wood equivalent,
providing sufficient fuel to produce a high-
temperature (1200°C) flashover fire in the
area and boil off the tank contents. As a
result, it was determined that combustible
control was no longer a viable administrative
control for this area. Instead, WSRC has
implemented an additional administrative
control to limit the concentration of
plutonium in the tanks to 5.5 grams per liter
to prevent unacceptable consequences of a
fire in this area. The details of these issues
were documented in a letter from the Board
dated July 20, 2001.

Recommendation

The development, selection, and
implementation of an effective set of hazard
controls are among the most important
elements of nuclear safety. At defense
nuclear facilities, DOE has established a
priority system that favors preventive over
mitigative measures, and passive design
features over active controls. The approved
system recognizes that, where necessary or
practical, administrative controls may play
an important role in hazard prevention and
mitigation.

In the Board’s view, the activities
associated with the development,
implementation, and ongoing verification
and validation of safety-class and safety-
significant administrative controls should be
conducted with the same degree of rigor and
quality assurance as that afforded engineered
controls or design features with similar safety
importance. Therefore, the Board
recommends the following:

1. DOE should promulgate a set of
requirements for safety-class and safety-
significant administrative controls to
establish appropriate expectations for the
design, implementation, and maintenance of
these important safety controls. The
requirements should address the following at
a minimum:

(a) Specific design attributes to ensure
effectiveness and reliability;

(b) Specific TSRs and limiting conditions
of operation;

(c) Specific training and qualifications to
ensure that the appropriate facility operators,
maintenance and engineering personnel,
plant management, and other staff properly
implement each control;

(d) Periodic reverification that each control
remains effective; and

(e) Root cause and failure analyses, similar
to those required upon failure of an
engineered system.

2. DOE should ensure that all existing
administrative controls that serve the
function of a safety-class or safety-significant
control are evaluated against these new
requirements and upgraded as necessary and
appropriate to meet DOE’s expectations.

John T. Conway,
Chairman.
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Appendix—Transmittal Letter to the
Secretary of Energy

Defense Nuclear Facilities Safety Board
December 11, 2002.

The Honorable Spencer Abraham,
Secretary of Energy, 1000 Independence
Avenue, SW., Washington, DC 20585-1000.

Dear Secretary Abraham: The prevention
and mitigation of potential accidents
inherent in the mission activities at defense
nuclear facilities is a fundamental objective
of both the Department of Energy (DOE) and
the Defense Nuclear Facilities Safety Board
(Board). This objective requires DOE and its
contractors to identify accident scenarios and
then establish effective and reliable safety
controls to address them. Engineered controls
are preferred over administrative controls
because, in general, engineered controls are
considered to be more reliable and effective
than administrative controls. However, in
certain applications, DOE and its contractors
have concluded that discrete operator actions
or administrative controls are required to
address consequences of accidents that
would otherwise be unacceptable.

The Board agrees with DOE’s overall
guidance for a hierarchy of controls and
agrees that administrative controls are
sometimes appropriate to prevent or mitigate
accident consequences—even those that
exceed evaluation guidelines for risk to the
public. However, the Board has identified a
number of administrative safety controls,
proposed or in use, at various defense
nuclear facilities that are technically
inadequate. In many cases, DOE and/or its
contractors have asserted that the methods
used to establish these administrative
controls comply with existing DOE
directives. After further analysis, the Board
has concluded that the DOE directives
system does not contain adequate
requirements for the design, implementation,
and maintenance of important safety-related
administrative controls to ensure that they
will be effective and reliable.

As a result, the Board on December 11,
2002, unanimously approved
Recommendation 2002-3, Requirements for
the Design, Implementation, and
Maintenance of Administrative Controls,
which is enclosed for your consideration.
After your receipt of this recommendation
and as required by 42 U.S.C. 2286d(a), the
Board will promptly make it available to the
public. The Board believes that the
recommendation contains no information
that is classified or otherwise restricted. To
the extent this recommendation does not
include information restricted by DOE under
the Atomic Energy Act of 1954, 42 U.S.C.
2161-68, as amended, please see that it is
promptly placed on file in your regional
public reading rooms. The Board will also
publish this recommendation in the Federal
Register. The Board will evaluate the
Department of Energy response to this
recommendation in accordance with Board
Policy Statement 1, Criteria for Judging the
Adequacy of DOE Responses and
Implementation Plans for Board
Recommendations.

Sincerely,
John T. Conway,

Chairman.

[FR Doc. 02—32033 Filed 12—19-02; 8:45 am|
BILLING CODE 3670-01-P

DEPARTMENT OF EDUCATION

Submission for OMB Review;
Comment Request

AGENCY: Department of Education.

SUMMARY: The Leader, Regulatory
Management Group, Office of the Chief
Information Officer invites comments
on the submission for OMB review as
required by the Paperwork Reduction
Act of 1995.

DATES: Interested persons are invited to
submit comments on or before January
21, 2003.

ADDRESSES: Written comments should
be addressed to the Office of
Information and Regulatory Affairs,
Attention: Lauren Wittenberg, Desk
Officer, Department of Education, Office
of Management and Budget, 725 17th
Street, NW., Room 10235, New
Executive Office Building, Washington,
DC 20503 or should be electronically
mailed to the Internet address
Lauren.Whittenberg@omb.eop.gov.

SUPPLEMENTARY INFORMATION: Section
3506 of the Paperwork Reduction Act of
1995 (44 U.S.C. Chapter 35) requires
that the Office of Management and
Budget (OMB) provide interested
Federal agencies and the public an early
opportunity to comment on information
collection requests. OMB may amend or
waive the requirement for public
consultation to the extent that public
participation in the approval process
would defeat the purpose of the
information collection, violate State or
Federal law, or substantially interfere
with any agency’s ability to perform its
statutory obligations. The Leader,
Regulatory Management Group, Office
of the Chief Information Officer,
publishes that notice containing
proposed information collection
requests prior to submission of these
requests to OMB. Each proposed
information collection, grouped by
office, contains the following: (1) Type
of review requested, e.g. new, revision,
extension, existing or reinstatement; (2)
Title; (3) Summary of the collection; (4)
Description of the need for, and
proposed use of, the information; (5)
Respondents and frequency of
collection; and (6) Reporting and/or
Recordkeeping burden. OMB invites
public comment.

Dated: December 16, 2002.
John D. Tressler,

Leader, Regulatory Management Group,
Office of the Chief Information Officer.

Federal Student Aid

Type of Review: New.

Title: FSA Students Portal Web site.

Frequency: On occasion, monthly,
annually.

Affected Public: Individuals or
household; Federal Government; State,
Local, or Tribal Gov’t, SEAs or LEAs.

Reporting and Recordkeeping Hour
Burden:

Responses: 5,000,000.

Burden Hours: 200,000.

Abstract: Federal Student Aid (FSA)
of the U.S. Department of Education
seeks to establish a registration system
within the “Students Portal”’, an
Internet Portal Web site (hereafter “the
Web site”’) The Web site will make the
college application process more
efficient, faster, and accurate by making
it an automated, electronic process that
targets financial aid and college
applications. The Web site uses some
personal contact information criteria to
automatically fill out the forms and
surveys initiated by the user. The Web
site will also provide a database of
demographic information that will help
FSA target the distribution of financial
aid materials to specific groups of
students and/or parents. For example,
studies have shown that providing
student financial assistance information
to middle school (or elementary school)
students and/or their parents
dramatically increases the likelihood
that those students will attend college.
The demographic information from the
Web site will help us to identify
potential customers in the middle
school age range and is information that
was previously unavailable to us.

Written requests for information
should be addressed to Vivian Reese,
Department of Education, 400 Maryland
Avenue, SW., Room 4050, Regional
Office Building 3, Washington, DC
202024651 or directed to her e-mail
address Vivian.Reese@ed.gov. Requests
may also be faxed to 202—708—9346.
Please specify the complete title of the
information collection when making
your request. Comments regarding
burden and/or the collection activity
requirements should be directed to
Joseph Schubart at his e-mail address
Joe.Schubart@ed.gov. Individuals who
use a telecommunications device for the
deaf (TDD) may call the Federal
Information Relay Service (FIRS) at
1-800-877-8339.

[FR Doc. 02—-32034 Filed 12—19-02; 8:45 am]
BILLING CODE 4000-01-P
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DEPARTMENT OF EDUCATION

Submission for OMB Review;
Comment Request

AGENCY: Department of Education.

SUMMARY: The Leader, Regulatory
Management Group, Office of the Chief
Information Officer invites comments
on the submission for OMB review as
required by the Paperwork Reduction
Act of 1995.

DATES: Interested persons are invited to
submit comments on or before January
21, 2003.

ADDRESSES: Written comments should
be addressed to the Office of
Information and Regulatory Affairs,
Attention: Lauren Wittenberg, Desk
Officer, Department of Education, Office
of Management and Budget, 725 17th
Street, NW., Room 10235, New
Executive Office Building, Washington,
DC 20503 or should be electronically
mailed to the internet address
Lauren.Wittenberg@omb.eop.gov.

SUPPLEMENTARY INFORMATION: Section
3506 of the Paperwork Reduction Act of
1995 (44 U.S.C. chapter 35) requires that
the Office of Management and Budget
(OMB) provide interested Federal
agencies and the public an early
opportunity to comment on information
collection requests. OMB may amend or
waive the requirement for public
consultation to the extent that public
participation in the approval process
would defeat the purpose of the
information collection, violate State or
Federal law, or substantially interfere
with any agency’s ability to perform its
statutory obligations. The Leader,
Regulatory Management Group, Office
of the Chief Information Officer,
publishes that notice containing
proposed information collection
requests prior to submission of these
requests to OMB. Each proposed
information collection, grouped by
office, contains the following: (1) Type
of review requested, e.g. new, revision,
extension, existing or reinstatement; (2)
Title; (3) Summary of the collection; (4)
Description of the need for, and
proposed use of, the information; (5)
Respondents and frequency of
collection; and (6) Reporting and/or
Recordkeeping burden. OMB invites
public comment.

Dated: December 17, 2002.
John D. Tressler,

Leader, Regulatory Management Group,
Office of the Chief Information Officer.

Office of Postsecondary Education

Type of Review: Reinstatement.

Title: Graduate Assistance in Areas of
National Need (GAANN) Performance
Report.

Frequency: Annually.

Affected Public: Not-for-profit
institutions.

Reporting and Recordkeeping Hour
Burden:

Responses: 225.

Burden Hours: 2,250.

Abstract: GAANN grantees must
submit a performance report annually.
The reports are used to evaluate grantee
performance. Further, the data from the
reports will be aggregated to evaluate
the accomplishments and impact of the
GAANN Program as a whole. Results
will be reported to the Secretary in
order to respond to Government
Performance and Results Act (GPRA)
requirements.

Written requests for information
should be addressed to Vivian Reese,
Department of Education, 400 Maryland
Avenue, SW., Room 4050, Regional
Office Building 3, Washington, DC
20202-4651 or directed to her e-mail
address Vivian.Reese@ed.gov. Requests
may also be faxed to 202-708-9346.
Please specify the complete title of the
information collection when making
your request. Comments regarding
burden and/or the collection activity
requirements should be directed to
Joseph Schubart at his e-mail address
Joe.Schubart@ed.gov. Individuals who
use a telecommunications device for the
deaf (TDD) may call the Federal
Information Relay Service (FIRS) at 1—
800-877-8339.

[FR Doc. 02-32094 Filed 12—19-02; 8:45 am)]
BILLING CODE 4000-01-P

DEPARTMENT OF EDUCATION

Submission for OMB Review;
Comment Request

AGENCY: Department of Education.

SUMMARY: The Leader, Regulatory
Management Group, Office of the Chief
Information Officer invites comments
on the submission for OMB review as
required by the Paperwork Reduction
Act of 1995.

DATES: Interested persons are invited to
submit comments on or before January
21, 2003.

ADDRESSES: Written comments should
be addressed to the Office of
Information and Regulatory Affairs,
Attention: Karen Lee, Desk Officer,
Department of Education, Office of
Management and Budget, 725 17th
Street, NW., Room 10235, New
Executive Office Building, Washington,
DC 20503 or should be electronically

mailed to the internet address
Karen_F._Lee@omb.eop.gov.

SUPPLEMENTARY INFORMATION: Section
3506 of the Paperwork Reduction Act of
1995 (44 U.S.C. chapter 35) requires that
the Office of Management and Budget
(OMB) provide interested Federal
agencies and the public an early
opportunity to comment on information
collection requests. OMB may amend or
waive the requirement for public
consultation to the extent that public
participation in the approval process
would defeat the purpose of the
information collection, violate State or
Federal law, or substantially interfere
with any agency’s ability to perform its
statutory obligations. The Leader,
Regulatory Management Group, Office
of the Chief Information Officer,
publishes that notice containing
proposed information collection
requests prior to submission of these
requests to OMB. Each proposed
information collection, grouped by
office, contains the following: (1) Type
of review requested, e.g. new, revision,
extension, existing or reinstatement; (2)
Title; (3) Summary of the collection; (4)
Description of the need for, and
proposed use of, the information; (5)
Respondents and frequency of
collection; and (6) Reporting and/or
Recordkeeping burden. OMB invites
public comment.

Dated: December 17, 2002.
John D. Tressler,

Leader, Regulatory Management Group,
Office of the Chief Information Officer.

Office of Elementary and Secondary
Education

Type of Review: Extension.

Title: State-Flex Application.

Frequency: Semi-annually.

Affected Public: State, Local, or Tribal
Gov’t, SEAs or LEAs.

Reporting and Recordkeeping Hour
Burden:

Responses: 21.

Burden Hours: 13.440.

Abstract: Application for State-
Flexibility Authority (““State-Flex”). By
statute, the Department can grant State-
Flex to up to seven state educational
agencies (SEAs) through a competitive
process. State-Flex SEAs receive (1) the
flexibility to consolidate certain Federal
formula funds reserved for State
administration and State-level activities
for any educational purpose authorized
under the Elementary and Secondary
Education Act (ESEA) to assist the
SEAs, and the local educational
agencies (LEAs) with which it enters
into performance agreements, in making
adequate yearly progress and narrowing
achievement gaps; (2) the authority to
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specify how LEAs in the State use
Innovative Program funds under Part A
of Title V; and (3) the authority to, in
turn, enter into performance agreements
with four to ten LEAs in the State (half
of which must be high poverty LEAs),
permitting those LEAs to consolidate
certain Federal funds and to use those
funds for any ESEA purpose consistent
with the SEA’s State-Flex plan. The
purpose of State-Flex is to assist SEAs
and LEAs in those states to meet the
State’s definition of adequate yearly
progress (AYP) and narrowing
achievement gaps.

Written requests for information
should be addressed to Vivian Reese,
Department of Education, 400 Maryland
Avenue, SW., Room 4050, Regional
Office Building 3, Washington, DC
202024651 or directed to her e-mail
address Vivian.Reese@ed.gov. Requests
may also be faxed to 202—708—9346.
Please specify the complete title of the
information collection when making
your request. Comments regarding
burden and/or the collection activity
requirements should be directed to
Kathy Axt at her e-mail address
Kathy.Axt@ed.gov. Individuals who use
a telecommunications device for the
deaf (TDD) may call the Federal
Information Relay Service (FIRS) at 1—
800-877-8339.

[FR Doc. 02-32095 Filed 12-19-02; 8:45 am]
BILLING CODE 4000-01-P

DEPARTMENT OF EDUCATION

Reauthorization of the Higher
Education Act; Notice of Request to
Obtain Public Comments Related to
the Reauthorization of the Higher
Education Act

SUMMARY: The Secretary of Education
(Secretary) is soliciting comments and
recommendations from interested
parties on proposals for amending and
extending the Higher Education Act
(HEA). To facilitate the receipt of these
comments, the Department has
established a web site from which users
can transmit their comments,
suggestions and ideas to the
Department.

DATES: We request your comments on or
before February 28, 2003. If possible, we
will consider comments received after
that date.

ADDRESSES: Comments concerning the
reauthorization of the HEA should be
transmitted via the Internet: http://
www.ed.gov/offices/OPE/
reauthorization. The Secretary
encourages interested persons to take
advantage of this user-friendly web
interface. Interested persons wishing to

submit comments by mail may address
them to Jeffrey R. Andrade, Deputy
Assistant Secretary for Policy, Planning
and Innovation, Office of Postsecondary
Education, 1990 K Street, NW., Room
8046, Washington, DC 20006
ATTENTION: HEA Reauthorization.
FOR FURTHER INFORMATION CONTACT: To
obtain additional information about the
Department’s reauthorization web
interface please call Daniel Pollard or
Jean-Didier Gaina at (202) 502-7575.

If you use a telecommunication
device for the deaf (TDD), you may call
the Federal Information Relay Service
(FIRS) at 1-800—877—-8339.

Individuals with Disabilities may
obtain this document in an alternative
format (e.g., Braille, large print,
audiotape, or computer diskette) on
request to the person listed under
ADDRESSES.

SUPPLEMENTARY INFORMATION: As we
begin to consider proposals to
reauthorize the HEA, we look to ensure
that the significant amounts of funding
for the programs authorized in the HEA
are wisely spent. We also look to build
upon successful program results in
providing access to students and
improving the quality of postsecondary
education.

Background

Since the last reauthorization of the
HEA in 1998, funding for the programs
authorized under the HEA has increased
significantly. Notably, the amount of
Federal student aid available has been
increased by $23 billion between 1998
and 2002. The fiscal year 2002
appropriations bill signed by President
Bush on January 10, 2002, increased the
Federal student aid available to students
through the grant, loan, and work-study
programs authorized by the HEA to a
record $69 billion for an estimated 8.1
million students. The President’s fiscal
year 2003 budget request would provide
Federal student aid to an additional
340,000 students.

Many of these increases have been
directed to those HEA programs that
serve the neediest students. For
example, the Pell Grant maximum was
increased from $3,000 in 1998 to $4,000
in 2002, and funding for the Pell Grant
program has increased from $7.3 billion
in 1998 to $10.3 billion in 2002. The
amount appropriated for the Work-
Study program increased 22 percent
from 1998 to 2002 to more than $1
billion.

The period since the last
reauthorization of the HEA has been a
period of constant change and rapid
growth for the Federal student loan
programs. Education loans have become

a valuable source of postsecondary
student aid for many students and
parents. The total amount borrowed
annually, including consolidation loans,
under the two major Federal loan
programs, the Federal Family Education
Loan (FFEL) Program-formerly the
Guaranteed Student Loan (GSL)
Program—and the William D. Ford
Federal Direct Loan (Direct Loan)
Program, has increased more than 50
percent, from $36 billion in fiscal year
1998 to an estimated $55 billion in
fiscal year 2002.

Funding has also increased
significantly for programs that aim to
expand access and encourage first-
generation, low-income, college
students to attend and complete college.
In fiscal year 2002, the Federal TRIO
programs were funded at $803 million,
an increase of 52 percent from 1998.
These programs serve more than
850,000 at-risk students by providing
outreach and support services, as well
as information about postsecondary
opportunities. Gaining Early Awareness
and Readiness for Undergraduate
Programs (GEAR UP) has grown
significantly since its inception in 1998
and in fiscal year 2002 was funded at
$285 million and serves 1.2 million
students. Taken together, these
programs represent more than $1 billion
each year in annual funding and
provide services to 2.1 million students
from low-income families to help them
enter and complete postsecondary
education.

Funding for programs authorized by
Title III of the HEA that strengthen the
quality of institutions that serve large
numbers of disadvantaged and minority
students has also been increased since
1998. Specifically, funding for
Historically Black Colleges and
Universities (HBCUs) and Historically
Black Graduate Institutions (HBGIs) has
increased by 74 percent and 96 percent,
respectively. Funding has also been
increased for the Strengthening
Institutions program to improve the
academic quality, institutional
management, and fiscal stability of a
wide range of postsecondary institutions
that serve large numbers of financially
needy students by 33 percent.

Funding for the Hispanic-serving
Institutions (HSIs) program authorized
by Title V of the HEA has increased by
$75 million—a six-fold increase. This
program provides significant support to
expand and enhance the academic
quality, institutional management, fiscal
stability, and self-sufficiency of the
colleges and universities that enroll
large percentages of Hispanic students.

The emerging importance of
American higher education in the



77968

Federal Register/Vol. 67, No. 245/Friday, December 20, 2002/ Notices

international arena has also been
reflected in the amount of funding for
programs in this area. Appropriations
for international education and foreign
language studies have increased 63
percent from 1998 to 2002.

Many of the programs authorized
under the HEA work well and provide
a strong foundation of support for
higher education. Some need to be made
more effective in achieving better
results. As part of reauthorization, we
will consider how to make the HEA
programs work better and complement
the President’s efforts to ensure that all
Federal programs focus on stronger
accountability for results.

Goals and Objectives for HEA
Reauthorization

The Department’s goal is to develop
proposals that will best use the
significant levels of funding for the HEA
programs, build upon the successful
results in those programs, improve the
quality of and access to postsecondary
education, promote greater emphasis on
achieving results, improve student
achievement, and ensure accountability
for taxpayer funds.

The Secretary has already established
several goals and objectives in the
Department’s strategic plan that relate
directly to the programs authorized
under the HEA:

Enhance the Quality of and Access to
Postsecondary and Adult Education

* Reduce the gaps in college access
and completion among student
populations differing by race/ethnicity,
socioeconomic status, and disability
while increasing the educational
attainment of all.

» Enhance efforts to prepare low-
income and minority youth for college.
 Increase public communication

about postsecondary options.

» Improve student support services.

» Highlight effective strategies for
nontraditional students.

» Provide support to students with
disabilities.

Strengthen Accountability of
Postsecondary Institutions

* Refine the teacher quality
accountability system mandated by Title
IT of the HEA.

* Create a reporting system on
retention and completion that is useful
for State accountability systems.

Establish Effective Funding Mechanisms
for Postsecondary Education

* Investigate postsecondary funding
strategies.

» Improve the efficiency of the
Federal student aid process.

Strengthen HBCUs, HSIs, and Tribal
Colleges and Universities (TCUs)

+ Offer technical assistance for
planning, implementation, and
evaluation.

* Assist in promoting the technology
infrastructure of institutions serving
low-income and minority students.

» Collaborate with HBCUs, HSIs, and
TCUs on K-12 improvement efforts.

Develop and Maintain Financial
Integrity and Management and Internal
Controls

¢ Increase the use of performance-
based contracting.

Manage Information Technology
Resources Using Electronic
Communication and Record Storage, to
Improve Services for our Customers and
Partners

* Encourage customers to conduct
business with the Department on-line.

Modernize the Federal Student Aid
Programs and Reduce Their High-Risk
Status

+ Create a more efficient Federal
student aid delivery system.
* Improve program monitoring.

Achieve Budget and Performance
Integration to Link Funding Decisions to
Results

* Document program effectiveness.

In addition, the Department also plans
to apply its Department-wide objectives
to programs authorized under the HEA:

Link Federal Education Funding to
Accountability for Results

* Create performance-based grants.
Increase Flexibility and Local Control

* Increase flexibility for grantees and
recipients within Federal Programs
Increase Information and Options for
Parents

» Expand choice in Federal programs.
Encourage the Use of Scientifically

Based Methods Within Federal
Education Programs

* Revise grant applications to reflect
scientifically based research.

* Work with the Congress to embed
scientifically based research in all
Federal programs.

Improve the Performance of All High
School Students

* Increase learning options for
students.

Improve Teacher and Principal Quality

* Reduce barriers to teaching for
highly qualified individuals.

» Improve the quality of teacher
preparation programs.

Leverage the Contributions of
Community- and Faith-Based
Organizations To Increase the
Effectiveness of Department Programs

» Provide technical assistance and
outreach.

* Remove regulatory barriers to the
full participation of faith-based
organizations.

* Implement novice applicant
procedures.

» Eliminate statutory barriers to full
participation of faith-based
organizations.

Questions for Public Comment

We are seeking comments and
recommendations on the issues and
ideas presented here, as well as the
following questions, as we begin to
consider proposals for the
reauthorization of the HEA.

a. How can we improve access and
promote additional educational
opportunity for all students, especially
students with disabilities, within the
framework of the HEA? How can the
Federal Government encourage greater
persistence and completion of students
enrolled in postsecondary education?

b. How can existing HEA programs be
changed and made to work more
efficiently and effectively? In what ways
do they need to be adapted or modified
to respond to changes in postsecondary
education that have occurred since
19987

c. How can the HEA programs be
changed to eliminate any unnecessary
burdens on students, institutions, or the
Federal Government, yet maintain
accountability of Federal funds? How
can program requirements be simplified,
particularly for students?

d. How can we best prioritize the use
of funds provided for postsecondary
education and the benefits provided
under the HEA programs? How can the
significant levels of Federal funding
already provided for the HEA programs
best help to further the goals of
improving educational quality,
expanding access, and ensuring
affordability?

e. Are there innovative and creative
ways the Federal Government can
integrate tax credits, deductions, and
tax-free savings incentives with the
Federal student aid programs in the
HEA to improve access to and choice in
postsecondary education?

f. What results should be measured in
each HEA program to determine the
effectiveness of that program?

g. Are there other ideas or initiatives
that should be considered during
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reauthorization that would improve the
framework in which the Federal
Government promotes access to
postsecondary education and ensures
accountability of taxpayer funds?

Invitation To Comment

Interested persons are invited to
submit comments and recommendations
regarding the reauthorization of the
Higher Education Act. All comments
submitted in response to this notice will
be available for public inspection,
during and after the comment period at
1990 K Street, NW., 8th floor,
Washington, DC, between the hours of
9 a.m. and 4 p.m., Monday through
Friday of each week except Federal
holidays.

Electronic Access to This Document

You may view this document, as well
as all other Department of Education
documents published in the Federal
Register, in text or Adobe Portable
Document Format (PDF) on the Internet
at the following site: http://www.ed.gov/
legislation/FedRegister.

To use PDF you must have Adobe
Acrobat Reader, which is available free
at this site. If you have questions about
using PDF, call the U.S. Government
Printing Office (GPO), toll free, at 1—
888—293-6498; or in the Washington,
DC area at (202) 512—-1530.

Note: The official version of this document
is the document published in the Federal
Register. Free Internet access to the official
edition of the Federal Register and the Code
of Federal Regulations is available on GPO
Access at: http://www.access.gpo.gov/nara/
index.html.

Dated: December 16, 2002.
Sally L. Stroup,

Assistant Secretary, Office of Postsecondary
Education.

[FR Doc. 02—32089 Filed 12—-19-02; 8:45 am]
BILLING CODE 4000-01-P

DEPARTMENT OF ENERGY

Notice of Intent To Prepare an
Environmental Impact Statement and
To Conduct Public Scoping Meetings,
and Notice of Floodplain and Wetlands
Involvement for Remediation of the
Moab Uranium Mill Tailings Site in
Grand County, UT

AGENCY: Department of Energy.

ACTION: Notice of intent to prepare an
environmental impact statement and to
conduct public scoping meetings.

SUMMARY: Pursuant to the National
Environmental Policy Act of 1969
(NEPA) and the Department of Energy
(DOE) NEPA Implementing Procedures

(10 CFR part 1021), DOE announces its
intent to prepare an Environmental
Impact Statement (EIS) to assess the
potential environmental impacts of
actions that would remediate
contaminated soils, tailings, and ground
water at the Moab Uranium Mill
Tailings Site (Moab Project Site), Grand
County, Utah, and contaminated soils in
adjacent public and private properties
(vicinity properties) near the Moab
Project Site. The Moab Project Site is a
former uranium-ore processing facility.
In October 2000, the Floyd D. Spence
National Defense Authorization Act for
Fiscal Year (FY) 2001 gave DOE
responsibility for remediation of the
Moab Project Site. The Act also
mandated that the Moab Project Site be
remediated in accordance with Title I of
the Uranium Mill Tailings Radiation
Control Act of 1978, as amended
(UMTRCA) (42 U.S.C. 7901 et seq.).
UMTRCA includes vicinity properties
as part of the project site. As part of the
evaluation of reasonable alternatives,
DOE will consider both on-site and off-
site remediation and disposal of tailings
and contaminated soils. Off-site
disposal alternatives currently include
four sites in Utah: Klondike Flats, near
Moab; Crescent Junction, near the town
of Crescent Junction and about 20 miles
east of the town of Green River; the
White Mesa Mill near the town of
Blanding; and the East Carbon
Development Corporation (ECDC) site,
near East Carbon.

Because some actions that DOE could
select would take place in or near
wetlands or floodplains located on the
Moab Project Site, the EIS will include
a floodplain and wetlands assessment
and a floodplain statement of findings
in accordance with DOE regulations for
compliance with floodplain and
wetlands environmental review
requirements (10 CFR part 1022).
Additionally, because of a potential that
current contamination could be
impacting critical habitat for threatened
and endangered fish, or that
remediation measures could result in
such impacts, a biological assessment
under the U.S. Fish and Wildlife’s
implementing procedures for the
Endangered Species Act (50 CFR part
402) will be prepared.

DOE invites Indian Tribes,
individuals, organizations, and agencies
to present oral or written comments
concerning the scope of the EIS, and the
floodplain, wetlands, and biological
assessment(s). DOE also invites Indian
Tribes and federal, state, and local
governmental agencies and
organizations with jurisdiction by law
or special expertise to participate as

cooperating agencies in preparing this
EIS

DATES: The public scoping period starts
with the publication of this Notice in
the Federal Register and will continue
until February 14, 2003. DOE will
consider all comments received or
postmarked by that date in defining the
scope of this EIS. Comments received or
postmarked after that date will be
considered to the extent practicable.
Public scoping meetings will provide
the public with an opportunity to
present comments, ask questions, and
discuss concerns regarding the EIS with
DOE officials. The locations, dates, and
times for the public scoping meetings
are as follows:

1. January 21, 2003, Green River,
Utah—City Hall, 240 East Main Street,
6 p.m. to 10 p.m.

2. January 22, 2003, Moab, Utah—
Moab Valley Inn, 711 South Main
Street, 6 p.m. to 10 p.m.

3. January 23, 2003 Meetings

a. White Mesa, Utah—White Mesa Ute
Tribal Meeting, White Mesa Ute
Recreation Center, 9 a.m. to 11 a.m.

b. Blanding, Utah—Navajo Nation
Meeting, College of Eastern Utah Arts
and Events Center, 639 W 100 South, 2
p.m. to 4 p.m.

c. Blanding Utah—Public Meeting—
College of Eastern Utah Arts and Events
Center, 639 W 100 South, 6 p.m. to 10

.m.
P 4. January 28, 2003, East Carbon—Old
City Hall, 200 Park Place, 6 p.m. to 10

.m.
P DOE will publish additional notices
of the dates, times, and locations of the
scoping meetings in local newspapers
and other media in advance of the
scheduled meetings. Any necessary
changes will be announced in the local
media.

ADDRESSES: Written comments or
suggestions concerning the scope of the
EIS, requests for more information on
the EIS and the public scoping process,
and requests to participate as a
cooperating agency should be directed
to Mr. Joel Berwick, Moab Project
Manager, U.S. Department of Energy
Grand Junction Office, 2597 B %4 Road,
Grand Junction, Colorado 81503;
facsimile: (970) 248—-6023.

In addition to providing comments at
the public scoping meetings, interested
parties are invited to record their
comments, ask questions concerning the
EIS, or request to be placed on the EIS
mailing list or document distribution
list by leaving a message on the toll-free
EIS Hotline 1-800-637—-4575, or e-mail
at moabcomments@gjo.doe.com. The
hotline will have instructions on how to
record comments and requests.
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FOR FURTHER INFORMATION CONTACT: For
information on the Moab EIS, please
contact: Mr. Joel Berwick, Moab Project
Manager, U.S. Department of Energy,
Grand Junction Office, 2597 B %4 Road,
Grand Junction, Colorado 81503; Phone:
(970) 248-6020. For general information
regarding the DOE NEPA process please
contact: Ms. Carol Borgstrom, Director,
Office of NEPA Policy and Compliance
(EH—42), U.S. Department of Energy,
1000 Independence Avenue, SW.,
Washington, DC 20585; Phone: (202)
586—4600, or leave a message at 1-800—
472-2756; NEPA Web site: http://
tis.eh.doe.gov/nepa/. Additional
information about the Moab Project can
be found at http://www.gjo.doe.gov/
moab/moab.html.

SUPPLEMENTARY INFORMATION:

Background and Need for Agency
Action

The Moab Project Site is located about
3 miles northwest of the City of Moab
in Grand County, Utah, and lies on the
west bank of the Colorado River at the
confluence with Moab Wash. The site
encompasses approximately 400 acres; a
130-acre uranium mill tailings pile
occupies much of the western portion of
the site. The Moab Project Site is
bordered on the north and southwest by
steep sandstone cliffs. The Colorado
River forms the southeastern boundary
of the site. U.S. Highway 191 parallels
the northern site boundary, and State
Highway 279 transects the southwestern
perimeter of the property. Arches
National Park has a common property
boundary with the Moab Project Site on
the north side of U.S. Highway 191, and
the park entrance is located less than 1
mile northwest of the site. Canyonlands
National Park is located about 12 miles
to the southwest.

Originally, the property and facilities
were owned by the Uranium Reduction
Company (URC) and were regulated by
the U.S. Atomic Energy Commission, a
statutory predecessor agency of DOE. In
1956, URC began operation of the mill.
In 1962, the Atlas Minerals Corporation
acquired URC and operated the Site as
the Atlas Mill Site until operations
ceased in 1984. Between 1956 and 1984,
uranium mill tailings were disposed of
on-site in an unlined impoundment.
Decommissioning of the mill began in
1988, and an interim cover was placed
on the tailings impoundment between
1989 and 1995. In 1996, Atlas proposed
to reclaim the tailings pile for
permanent disposal in its current
location. Atlas declared bankruptcy in
1998, and subsequently the U.S. Nuclear
Regulatory Commission (NRC)
appointed PricewaterhouseCoopers as

Trustee of the Moab Mill Reclamation
Trust and licensee for the Site. In 1999,
prior to the transfer of the Site to DOE,
NRC completed the Final
Environmental Impact Statement (FEIS)
Related to Reclamation of the Uranium
Mill Tailings at the Atlas Site, Moab,
Utah (NUREG-1531), which focused on
surface remediation and cap-in-place.
DOE will use information from the NRC
EIS as appropriate in preparing this EIS.

In October 2000, Congress passed the
Floyd D. Spence National Defense
Authorization Act for FY 2001 that
authorized transfer of the title and
responsibility for cleanup of the site to
DOE and required that the Moab Project
Site undergo remediation in accordance
with Title I of UMTRCA. The Act
directed that the National Academy of
Sciences (NAS) provide assistance to
DOE in evaluating costs, benefits, and
risks associated with remediation
alternatives. DOE completed a
preliminary draft Plan for Remediation
that evaluated cap-in place and a
generic off-site relocation alternative.
The preliminary draft Plan identified
several areas where the existing
technical data were not conclusive,
summarized existing information about
the two alternatives, and was submitted
to the NAS on October 30, 2001. After
reviewing the preliminary draft Plan,
the NAS provided a list of
recommendations on June 11, 2002, for
DOE to consider during its assessment
of remediation alternatives for the Moab
Project Site. DOE does not intend to
finalize a separate Plan for Remediation,
but instead will incorporate information
from the Plan with the EIS, and will use
the EIS process to support its
decisionmaking for the remediation of
the Moab Site. DOE has incorporated
the NAS recommendations into its
internal scoping of this EIS and is
committed to addressing the NAS
recommendations, in either the EIS or
supporting documents.

During its years of operation, the mill
accumulated approximately 11.9
million tons of uranium mill tailings
that contain contaminants at levels
above the Environmental Protection
Agency (EPA) standards in 40 CFR part
192, “Health and Environmental
Protection Standards for Uranium and
Thorium Mill Tailings.” The tailings are
located in a 130-acre tailings pile, which
averages 94 feet above the Colorado
River terrace and is located about 750
feet from the Colorado River. Surveys
indicate that soils outside the pile also
contain radiological contaminants at
concentrations above the EPA
standards.

Ground water in the shallow alluvium
at the site has also been contaminated

by uranium milling operations. Ground
water in the alluvium consists of a
relatively thin zone of fresh water
overlying a thicker brine zone.
Preliminary investigations indicate that
the major constituents of potential
concern may be ammonia, arsenic,
manganese, molybdenum, nitrate,
selenium, sulfate, and uranium.
Although final decisions for site and
ground water remediation will not be
made before the record of decision
(ROD) that will consider the analyses
provided in this EIS and other factors,
and our subsequent proposals to
Congress for implementing funding,
DOE will be implementing actions such
as ground water restoration in the
interim to mitigate the impacts of
ground water contamination.

The Colorado River adjacent to the
site has also been negatively affected
from site-related contamination, mostly
due to ground water discharge. The
primary site-related contaminant in
surface water is ammonia, which
potentially affects endangered fish
species in the river. Concentrations of
other constituents, particularly uranium
and manganese, are also elevated in
surface water samples.

Based on experience at other uranium
milling sites, DOE anticipates that there
may be contamination in areas adjacent
to the milling site resulting from either
historic off-site usage of the mill tailings
for fill or construction material, wind
blown transport of tailings from the
milling site, or from the accumulation of
residual stock of unprocessed ores or
low-grade materials at off-site locations
prior to processing at the mill. Under
UMTRCA, these off-site properties are
referred to as “vicinity properties,”
defined to include any properties in the
vicinity of the milling site contaminated
with residual radioactive materials
derived from the milling site. UMTRCA
considers vicinity properties part of the
milling site for purposes of cleanup. The
EIS will address the impacts that would
result from the remediation of any
vicinity properties and include
contaminated materials from vicinity
properties in the assessment of both on-
site and off-site disposal alternatives.

Proposed Action and Alternatives

DOE proposes to select remediation
alternatives for contaminated surface
materials (tailings pile, surrounding
soils, and vicinity properties) and
ground water. The range of reasonable
surface remediation alternatives
includes both on-site and off-site
disposal of the tailings and impacted
soils. As a result, the analyses of ground
water remediation alternatives in this
EIS will include site conditions under
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both on-site and off-site surface
remediation alternatives. The
remediation alternatives being evaluated
are described below under the No
Action Alternative, Surface Actions, and
Ground Water Actions.

No Action Alternative

Under the No Action Alternative,
DOE would not remediate the uranium
mill tailings, surface soil contamination,
vicinity properties, or the contaminated
ground water. This alternative is
included to provide a basis for
comparison to the action alternatives
described above as required by NEPA
regulations (40 CFR 1502.14(d)).

Surface Actions

Both on-site disposal and off-site
disposal alternatives will be considered
for the tailings pile, surrounding soils,
and vicinity properties. On-site disposal
would involve depositing contaminated
soils on the tailings pile and capping the
tailings pile in place. The off-site
disposal alternatives would remove the
tailings and contaminated soils and
dispose of these materials at one of
several locations within the region. The
following off-site disposal locations,
described below, will be assessed under
the off-site disposal alternatives:
Klondike Flats, Crescent Junction,
White Mesa Mill, and the East Carbon
Development Corporation (ECDC) site.
Under the off-site disposal alternatives,
three transportation modes will be
evaluated: truck, rail, and slurry
pipeline for some or all of the off-site
disposal locations.

For all on-site disposal and off-site
disposal alternatives, DOE must
demonstrate that the combination of
engineered controls (e.g., cover and
liner systems), institutional controls,
and custodial care performed as part of
the Long-Term Surveillance and
Maintenance Program under UMTRCA,
would ensure long-term protection of
public health and safety and the
environment.

On-Site Disposal Alternative

The on-site disposal alternative would
consolidate all contaminated soils and
stabilize the 130-acre tailings pile in
place in an above-grade disposal cell at
its current location on the Moab Project
Site. A final cover would be designed to
meet the requirements of EPA’s
standards (40 CFR part 192), utilizing
DOE’s experience with other uranium
mill tailings disposal cell covers. Flood
protection would be constructed along
the base of the pile and cover materials
for radon attenuation and erosion
protection would be brought to the site
from suitable borrow areas. The final

design would meet the requirements of
disposal cells under EPA (40 CFR part
92) and NRC (10 CFR part 40, Appendix
A) standards.

Off-Site Disposal Alternatives

DOE is considering several off-site
disposal alternatives. For these
alternatives, DOE would remove the
tailings pile and contaminated soils
from the Moab Project Site and transport
these materials to another location for
disposal. To date, DOE has considered
numerous off-site disposal locations and
has determined that the range of
reasonable sites within the region
around Moab can be represented by four
sites. The Klondike Flats and Crescent
Junction sites represent locations where
new disposal cells could be constructed;
the White Mesa Mill and the ECDC sites
represent existing facilities that could
receive these materials.

Klondike Flats. Klondike Flats is a
low-lying plateau about 17 miles north
of Moab in Grand County, Utah. The
Klondike site consists of undeveloped
land administered by the Bureau of
Land Management (BLM) interspersed
with Utah State Lands. The eastern
Klondike site boundary is adjacent to
U.S. Highway 191 and is north of the
privately-owned Canyonlands Field
Airport property.

Crescent Junction. The Crescent
Junction site is approximately 28 miles
northwest of Moab and 30 miles east of
Green River, just northeast of Crescent
Junction in Grand County, Utah, on the
north side of Interstate 70. The site also
consists of undeveloped land
administered by the BLM interspersed
with Utah State Lands.

White Mesa Mill. The White Mesa
Mill is located approximately 85 miles
south of the Moab Project Site and 6
miles from Blanding in San Juan
County, Utah. The mill, which is owned
by the International Uranium
Corporation, processes uranium-bearing
materials and disposes of them on-site
in lined ponds. It has been in operation
since 1980. Although the facility has an
NRC license to receive, process, and
permanently dispose of uranium-
bearing material, it would need a license
amendment before it could accept
material from the Moab Project Site. The
mill has the potential to process
materials from the Moab Project Site to
extract valuable constituents and then
dispose of the residues on-site or
dispose of the materials without
processing.

ECDC Site. The ECDC facility is
located in East Carbon, Carbon County,
Utah, and is approximately 100 miles
northwest of the Moab Project Site. The
site is leased by ECDC from the City of

East Carbon. The estimated total lifetime
disposal capacity of the facility is 300
million cubic yards. The facility is
operating under a May 1990 Solid Waste
Plan (permit) issued by the Utah Bureau
of Solid and Hazardous Waste, which
subsequently became the Utah
Department of Environmental Quality.
Wastes accepted under the permit
include household waste, ash from
Resource Conservation and Recovery
Act facilities, mining wastes, and
petroleum-contaminated media. As with
the White Mesa site, permitting and/or
licensing issues would have to be
resolved before the material from the
Moab Project Site could be disposed of
at ECDC.

Off-Site Transportation Modes

Under the off-site disposal
alternatives, three transportation modes
will be evaluated: truck, rail, and slurry
pipeline for some or all of the off-site
disposal locations.

Truck Transport. Truck tractors
hauling two bottom-dump trailers
would likely be used. The trucks would
use U.S. Highway 191 as the main route
to the disposal site alternatives, with
some usage of Interstate 70 to reach the
ECDC site and perhaps the Crescent
Junction site. Construction of highway
entrance and exit facilities could be
required to safely accommodate the high
volume of traffic currently using this
highway. Highway 191 is a main
thoroughfare for commercial vehicles
between Interstate 70 and the
southwestern United States and receives
seasonal tourist traffic. The State of
Utah is currently in the design phase of
widening the highway to four lanes
from Moab north to State Highway 313.
Construction for the first phase closest
to Moab is tentatively scheduled for the
spring of 2003.

Rail Transport. An existing rail line
runs from the Moab Project Site north
along U. S. Highway 191 and connects
with the main east-west line near
Interstate 70. The Klondike Flats,
Crescent Junction, and ECDC disposal
sites could be accessed from this rail
line; however, the White Mesa Mill site
could not, as there is no rail line
extending south from the Moab Project
Site. At the Moab Project Site, a railroad
spur for loading rail cars would be
constructed parallel with the main rail
line. A covered conveyor system would
be constructed from the tailings pile
north across State Highway 279 to a
train loading station that would be
constructed on the rail siding. The
extent of additional rail spur and haul
roads needed would vary among the
disposal sites.
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Slurry Pipeline. This option would
require the construction of a pipeline
from the Moab Project Site to a disposal
site. The tailings would be mixed with
water at the Moab Project Site into a
liquid (slurry) state, and pumped to
drying beds at the disposal facility,
where the slurry mixture would be
dewatered prior to placement in the
disposal cell. Reclaimed water would be
returned through a second pipeline to
the slurry mixing area of the Moab
Project Site for reuse.

Ground Water Actions

Identification of the range of
reasonable ground water remediation
strategies that would achieve
compliance with EPA ground water
protection standards at the Moab Project
Site for both on-site and off-site disposal
alternatives will follow the framework
defined in the Final Programmatic
Environmental Impact Statement (PELS)
for the Uranium Mill Tailings Remedial
Action Ground Water Project (DOE/EIS—
0198), issued in October 1996, and a
Record of Decision, issued April 28,
1997 (62 FR 22913-22916). The PEIS
framework takes into consideration
human health and environmental risk,
stakeholder input, and cost. In applying
the ground water remediation
framework, DOE assesses ground water
compliance in a step-by-step approach,
beginning with consideration of a no-
remediation strategy and proceeding, if
necessary, to consideration of passive
strategies, such as natural flushing with
compliance monitoring and institutional
controls, and finally to consideration of
more complex, active ground water
remediation methods, or a combination
of strategies, if needed. This process has
been used to support ground water
remediation decisionmaking at 21 other
UMTRCA Title 1 uranium mill tailings
sites.

For the Moab Project Site, the process
defined by the PEIS has begun, but is
not yet complete. Therefore, the specific
ground water remediation strategies to
be assessed in this EIS have not yet been
identified. Based on currently available
characterization information, it appears
likely that the remediation strategies
may be specific to individual
contaminants. For example, some
contaminants may require no
remediation to meet EPA’s standards,
and other contaminants may require
natural flushing and/or active ground
water remediation to meet the
standards. DOE will continue to
evaluate ground water characterization
information for the on-site, off-site and
no action alternatives, and apply the
PEIS framework to identify the range of

reasonable ground water strategies that
will be included in the DEIS.

Floodplain and Wetlands Notice

The Moab Project Site is located
within the 100- and 500-year floodplain
designations of the Colorado River. A
small section in the southeast section of
the existing tailings pile falls within the
100-year floodplain.

U.S. Geological Survey data indicates
that a 500-year flood would result in a
water level 8 feet above the base of the
existing tailings pile. The NAS
identified severe flooding and changes
in the river’s path as an issue for the on-
site disposal alternative.

Wetlands may be identified along the
Colorado River, within riparian habitat,
along the eastern boundary of the
existing Site. Floodplain and wetland
designations at alternative sites have not
been completed, but will be evaluated
in the EIS.

Executive Orders 11988 and 11990
mandate evaluation of Federal actions
in floodplains and wetlands. The orders
further require Federal agencies to issue
regulations that include providing the
public an opportunity to review
proposals or plans for actions in
floodplains or wetlands. DOE’s
floodplain and wetlands regulations are
codified at 10 CFR part 1022. In
compliance with requirements of the
Executive Orders and regulations, this
notice serves as notification for the
public to provide comment on the
proposed action and its potential to
impact floodplains or wetlands. A
separate notice will not be published in
the Federal Register. Assessment of
potential impacts to floodplain and
wetlands will be included in the draft
EIS, and a floodplain statement of
findings will be included in the final
EIS.

Identification of Environmental Issues

A primary purpose of this notice is to
solicit comments and suggestions for
consideration in the preparation of the
EIS. As background for public comment,
this notice contains a list of potential
environmental issues that DOE has
tentatively identified for analysis. This
list is not intended to be all-inclusive or
to imply any predetermination of
impacts. Following is a preliminary list
of issues that may be analyzed in the
EIS:

+ Ground water contamination
mitigation and prevention;

+ Impacts to human health and safety;

 Impacts to protected, threatened,
endangered, or sensitive species of
animals or plants, or their critical
habitats;

* Impacts to floodplains and
wetlands;

» Impacts to cultural or historic
resources;

* Socioeconomic impacts;

» Impacts on air, soil, and water;

* Noise impacts;

 Visual impacts;

» Disproportionately high and
adverse impacts to minority and low
income populations;

* Long-term surveillance and
maintenance of the site;

 Future land uses;

* Impacts from natural disasters such
as climate change, flooding, or seismic
events;

» Impacts to traffic and transportation
systems;

* Cumulative impacts.

Cooperating Agencies

DOE is committed to working
cooperatively with Federal, State,
Tribal, and local governmental agencies
and organizations to foster a
collaborative approach to making
decisions that affect local communities.
In accordance with the Council on
Environmental Quality’s provisions for
cooperating agencies (40 CFR 1501.6)
and recent guidance, DOE has invited
six Federal and five state agencies, and
four Indian Tribes with jurisdiction or
expertise to participate as cooperating
agencies in preparing this EIS. The
White Mesa Ute Tribe has agreed to
participate as a cooperating agency. Any
additional Federal or State agencies,
tribes, or units of local government that
desire to be designated as a cooperating
agency should contact Mr. Berwick at
the address listed above by February 14,
2003.

Scoping Process

The public scoping process is an
opportunity for the public to assist DOE
in determining the alternatives and
issues for analysis. The scoping
meetings will use a format to facilitate
dialogue between DOE and the public
and will be an opportunity for
individuals to provide written or oral
statements. DOE welcomes specific
comments or suggestions on the content
of these alternatives or on other
alternatives that could be considered.
The above list of issues to be considered
in the EIS analysis is tentative and is
intended to facilitate public comment
on the scope of this EIS. Again, it is not
intended to be all-inclusive, nor does it
imply any predetermination of potential
impacts. The EIS will analyze the
potential environmental impacts of the
alternatives, by using available data
where possible, and by obtaining
additional data where necessary. Copies



Federal Register/Vol. 67, No. 245/Friday, December 20, 2002/ Notices

77973

of written comments and transcripts of
oral comments will be available at the
following locations: Grand County
Library, 25 South 100 East, Moab, UT
84532 (Phone: (435) 259-5421) and DOE
Grand Junction Office, Technical
Library, 2597 B % Road, Grand
Junction, CO 81503 (Phone: (970) 248—
6089):

Draft EIS Schedule and Availability

The DEIS is scheduled to be issued in
January 2004, at which time its
availability will be announced in the
Federal Register and local media, and
public comments will again be solicited.
People who do not wish to submit
comments or suggestions at this time,
but who would like to receive a copy of
the DEIS for review and comment when
it is issued, should notify Mr. Berwick
at the address, phone numbers, or e-
mail address listed above. The DEIS will
also be made available in the reading
rooms listed above, on the project Web
page at http://www.gjo.doe.gov/moab/
moab.html, and on the DOE NEPA Web
site at http://tis.eh.doe.gov/nepa/.

Issued in Washington, DC this 16th day of
December, 2002.

Beverly A. Cook,

Assistant Secretary, Environment, Safety and
Health.

[FR Doc. 02—32126 Filed 12—19-02; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF ENERGY

Environmental Management Site-
Specific Advisory Board, Oak Ridge
Reservation

AGENCY: Department of Energy.
ACTION: Notice of open meeting.

SUMMARY: This notice announces a
meeting of the Environmental
Management Site-Specific Advisory
Board (EM SSAB), Oak Ridge. The
Federal Advisory Committee Act (Pub.
L. No. 92-463, 86 Stat. 770) requires
that public notice of these meeting be
announced in the Federal Register.

DATES: Wednesday, January 8, 2003, 6
p-m.—9:30 p.m.

ADDRESSES: DOE Information Center,
475 Oak Ridge Turnpike, Oak Ridge,
TN.

FOR FURTHER INFORMATION CONTACT: Pat
Halsey, Federal Coordinator,
Department of Energy Oak Ridge
Operations Office, P.O. Box 2001, EM—
90, Oak Ridge, TN 37831. Phone (865)
576—4025; Fax (865) 576—5333 or e-mail:
halseypj@oro.doe.gov.

SUPPLEMENTARY INFORMATION:

Purpose of the Board: The purpose of
the Board is to make recommendations
to DOE and its regulators in the areas of
environmental restoration, waste
management, and related activities.

Tentative Agenda:

* The meeting will focus on
transuranic wastes at the Oak Ridge
Reservation. Gary Riner, DOE-OR, will
discuss these wastes as a primer for the
Board and public prior to the EM SSAB
Workshop on Transuranic Waste
Management at the Waste Isolation Pilot
Plant, to be held January 31-Feb 1,
2003.

Public Participation: The meeting is
open to the public. Written statements
may be filed with the Committee either
before or after the meeting. Individuals
who wish to make oral statements
pertaining to agenda items should
contact Pat Halsey at the address or
telephone number listed above.
Requests must be received five days
prior to the meeting and reasonable
provision will be made to include the
presentation in the agenda. The Deputy
Designated Federal Officer is
empowered to conduct the meeting in a
fashion that will facilitate the orderly
conduct of business. Each individual
wishing to make public comment will
be provided a maximum of five minutes
to present their comments.

Minutes: Minutes of this meeting will
be available for public review and
copying at the Department of Energy’s
Information Center at 475 Oak Ridge
Turnpike, Oak Ridge, TN between 8
a.m. and 5 p.m. Monday through Friday,
or by writing to Pat Halsey, Department
of Energy Oak Ridge Operations Office,
P.O. Box 2001, EM-90, Oak Ridge, TN
37831, or by calling her at (865) 576—
4025.

Issued in Washington, DC on December 16,
2002.

Belinda G. Hood,

Acting Deputy Advisory Committee
Management Officer.

[FR Doc. 02—32064 Filed 12—19-02; 8:45 am)]
BILLING CODE 6450-01-P

DEPARTMENT OF ENERGY

Environmental Management Site-
Specific Advisory Board, Nevada

AGENCY: Department of Energy.
ACTION: Notice of open meeting.

SUMMARY: This notice announces a
meeting of the Environmental
Management Site-Specific Advisory
Board (EM SSAB), Nevada Test Site.
The Federal Advisory Committee Act
(Pub. L. 92-463, 86 Stat. 770) requires

that public notice of these meetings be
announced in the Federal Register.

DATES: Wednesday, January 8, 2003, 6
p.m.—8:30 p.m.

ADDRESSES: Grant Sawyer State Office
Building, 555 East Washington Avenue,
Las Vegas, Nevada.

FOR FURTHER INFORMATION CONTACT:
Kevin Rohrer, U.S. Department of
Energy, Office of Environmental
Management, P.O. Box 98518, Las
Vegas, Nevada 89193-8513, phone:
702-295-0197, fax: 702—295-5300.

SUPPLEMENTARY INFORMATION:

Purpose of the Board: The purpose of
the Advisory Board is to make
recommendations to DOE and its
regulators in the areas of environmental
restoration, waste management, and
related activities.

Tentative Agenda:

¢ Discussion on transuranic waste
shipments to the WIPP.

¢ Discuss Environmental
Management issues.

Copies of the final agenda will be
available at the meeting.

Public Participation: The meeting is
open to the public. Written statements
may be filed with the Committee either
before or after the meeting. Individuals
who wish to make oral statements
pertaining to agenda items should
contact Kevin Rohrer, at the telephone
number listed above. Requests must be
received five days prior to the meeting
and reasonable provision will be made
to include the presentation in the
agenda. The Deputy Designated Federal
Officer is empowered to conduct the
meeting in a fashion that will facilitate
the orderly conduct of business. Each
individual wishing to make public
comment will be provided a maximum
of five minutes to present their
comments.

Minutes: The minutes of this meeting
will be available for public review and
copying at the Freedom of Information
Public Reading Room, 1E-190, Forrestal
Building, 1000 Independence Avenue,
SW., Washington, DC 20585 between 9
a.m. and 4 p.m., Monday-Friday, except
Federal holidays. Minutes will also be
available by writing to Kevin Rohrer at
the address listed above.

Issued in Washington, DC on December 16,
2002.
Belinda G. Hood,

Acting Deputy Advisory Committee
Management Officer.

[FR Doc. 02—-32065 Filed 12—19-02; 8:45 am]
BILLING CODE 6450-01-P
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DEPARTMENT OF ENERGY

Environmental Management Site-
Specific Advisory Board, Rocky Flats

AGENCY: Department of Energy.
ACTION: Notice of open meeting.

SUMMARY: This notice announces a
meeting of the Environmental
Management Site-Specific Advisory
Board (EM SSAB), Rocky Flats. The
Federal Advisory Committee Act (Pub.
L. 92-463, 86 Stat. 770) requires that
public notice of these meeting be
announced in the Federal Register.

DATES: Thursday, January 9, 2003, 6
p.m. to 9:30 p.m.

ADDRESSES: Jefferson County Airport,
Terminal Building, Mount Evans Room,
11755 Airport Way, Broomfield, CO.

FOR FURTHER INFORMATION CONTACT: Ken
Korkia, Board/Staff Coordinator, Rocky
Flats Citizens Advisory Board, 9035
North Wadsworth Parkway, Suite 2250,
Westminster, CO 80021; telephone (303)
420-7855; fax (303) 420-7579.

SUPPLEMENTARY INFORMATION:

Purpose of the Board: The purpose of
the Board is to make recommendations
to DOE and its regulators in the areas of
environmental restoration, waste
management, and related activities.

Tentative Agenda:

1. Update on Rocky Flats site closure
progress.

2. Review and finalize draft end-state
recommendation language.

3. Other Board business may be
conducted as necessary.

Public Participation: The meeting is
open to the public. Written statements
may be filed with the Board either
before or after the meeting. Individuals
who wish to make oral statements
pertaining to agenda items should
contact Ken Korkia at the address or
telephone number listed above.
Requests must be received at least five
days prior to the meeting and reasonable
provisions will be made to include the
presentation in the agenda. The Deputy
Designated Federal Officer is
empowered to conduct the meeting in a
fashion that will facilitate the orderly
conduct of business. Each individual
wishing to make public comment will
be provided a maximum of five minutes
to present their comments.

Minutes: The minutes of this meeting
will be available for public review and
copying at the Public Reading Room
located at the Office of the Rocky Flats
Citizens Advisory Board, 9035 North
Wadsworth Parkway, Suite 2250,
Westminster, CO 80021; telephone (303)
420-7855. Hours of operations for the
Public Reading Room are 8:30 a.m. to

4:30 p.m., Monday-Friday, except
Federal holidays. Minutes will also be
made available by writing or calling Deb
French at the address or telephone
number listed above. Board meeting
minutes are posted on RFCAB’s Website
within one month following each
meeting at: http://www.rfcab.org/
Minutes. HTML.

Issued in Washington, DC on December 17,
2002.
Rachel M. Samuel,
Deputy Advisory Committee Management
Officer.
[FR Doc. 02—-32066 Filed 12—19-02; 8:45 am)|
BILLING CODE 6450-01-P

DEPARTMENT OF ENERGY

Environmental Management Site-
Specific Advisory Board, Savannah
River

AGENCY: Department of Energy.
ACTION: Notice of open meeting.

SUMMARY: This notice announces a
meeting of the Environmental
Management Site-Specific Advisory
Board (EM SSAB), Savannah River. The
Federal Advisory Committee Act (Pub.
L. 92-463, 86 Stat. 770) requires that
public notice of these meetings be
announced in the Federal Register.
DATES: Monday, January 13, 2003, 1
p-m.—6:30 p.m., and Tuesday, January
14, 2003, 8:30 a.m.—4 p.m.

ADDRESSES: Hilton Oceanfront

Hotel Palmetto Dunes, 23 Ocean Lane,
Hilton Head Island, SC 29928.

FOR FURTHER INFORMATION CONTACT:
Gerri Flemming, Science Technology &
Management Division, Department of
Energy Savannah River Operations
Office, P.O. Box A, Aiken, SC 29802;
phone: (803) 725-5374.
SUPPLEMENTARY INFORMATION: PllI‘pOSG' Of
the Board: The purpose of the Board is
to make recommendations to DOE and
its regulators in the areas of
environmental restoration, waste
management, and related activities.

Tentative Agenda

Monday, January 13, 2003

1 p.m.: 2003 Work Plan Session
5:30 p.m.: Executive Committee
6 p.m.: Public Comment Session
6:30 p.m.: Adjourn

Tuesday, January 14, 2003

8:30-9:30 a.m.: Approval of Minutes; Agency
Updates; Recognition for Outgoing Board
Members; Public Comment Session;
Facilitator Update

9:30-10:30 a.m.: Nuclear Materials
Committee Report

10:30-11:45 a.m.: Long-Term Stewardship
Committee Report

11-11:45 a.m.: Nuclear Materials Committee
Report

11:45-12 a.m.: Public Comments

12 noon: Lunch Break

1-1:30 p.m.: Environmental Restoration
Committee

1:30-2:30 p.m.: Waste Management
Committee Report

2:30-2:45 p.m.: Strategic Initiatives
Committee

2:45-3:45 p.m.: Administrative Committee
Report; 2003 Committee Chair and
Membership Elections

3:45—4 p.m.: Public Comments

4 p.m.: Adjourn

If needed, time will be allotted after
public comments for items added to the
agenda, and administrative details. A
final agenda will be available at the
meeting Monday, January 13, 2003.

Public Participation: The meeting is
open to the public. Written statements
may be filed with the Board either
before or after the meeting. Individuals
who wish to make the oral statements
pertaining to agenda items should
contact Gerri Flemming’s office at the
address or telephone listed above.
Requests must be received five days
prior to the meeting and reasonable
provision will be made to include the
presentation in the agenda. The Deputy
Designated Federal Officer is
empowered to conduct the meeting in a
fashion that will facilitate the orderly
conduct of business. Each individual
wishing to make public comment will
be provided equal time to present their
comments.

Minutes: The minutes of this meeting
will be available for public review and
copying at the Freedom of Information
Public Reading Room, 1E-190, Forrestal
Building, 1000 Independence Avenue,
SW., Washington, DC 20585 between 9
a.m. and 4 p.m., Monday through
Friday, except Federal holidays.
Minutes will also be available by
writing to Gerri Fleming, Department of
Energy, Savannah River Operations
Office, P.O. Box A, Aiken, SC 29802, or
by calling her at (803) 725-5374.

Issued in Washington, DC on December 17,
2002.

Rachel M. Samuel,

Deputy Advisory Committee Management
Officer.

[FR Doc. 02—-32067 Filed 12—19-02; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF ENERGY

Environmental Management Site-
Specific Advisory Board, Paducah

AGENCY: Department of Energy (DOE).
ACTION: Notice of open meeting.
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SUMMARY: This notice announces a
meeting of the Environmental
Management Site-Specific Advisory
Board (EM SSAB), Paducah. The
Federal Advisory Committee Act (Pub.
L. 92-463, 86 Stat. 770) requires that
public notice of these meetings be
announced in the Federal Register.
DATES: Thursday, January 16, 2003, 5:30
p-m.—9 p.m.

ADDRESSES: 111 Memorial Drive,
Barkley Centre, Paducah, Kentucky.
FOR FURTHER INFORMATION CONTACT: W.
Don Seaborg, Deputy Designated
Federal Officer, Department of Energy
Paducah Site Office, Post Office Box
1410, MS-103, Paducah, Kentucky
42001, (270) 441-6806.
SUPPLEMENTARY INFORMATION: Purpose of
the Board: The purpose of the Board is
to make recommendations to DOE and
its regulators in the areas of
environmental restoration and waste
management activities.

Tentative Agenda

5:30 p.m.: Informal Discussion
6 p.m.: Call to Order; Introductions; Approve
November Minutes; Review Agenda;
Board Retreat
6:10 p.m.: DDFO’s Comments
* Budget Update
« ES&H Issues
* EM Project Updates
* CAB Recommendation Status
* Other Business
6:30 p.m.: Ex-officio Comments
6:40 p.m.: Public Comments and Questions
6:50 p.m.: Review of Action Items
7:05 p.m.: Break
7:15 p.m.: Presentation
* Conflict of Interest
8 p.m.: Public Comments and Questions
8:10 p.m.: Task Force and Subcommittee
Reports
» Water Task Force
» Waste Operations Task Force
» Long Range Strategy/Stewardship
* Community Concerns
 Public Involvement/Membership
8:40 p.m.: Administrative Issues
* Review of Membership Application
* Review of Work Plan
* Review of Next Agenda
» Federal Coordinator Comments
* Final Comments
9 p.m.: Adjourn

Copies of the final agenda will be
available at the meeting.

Public Participation: The meeting is
open to the public. Written statements
may be filed with the Committee either
before or after the meeting. Individuals
who wish to make oral statements
pertaining to agenda items should
contact David Dollins at the address
listed above or by telephone at (270)
441-6819. Requests must be received
five days prior to the meeting and
reasonable provision will be made to
include the presentation in the agenda.

The Deputy Designated Federal Officer
is empowered to conduct the meeting in
a fashion that will facilitate the orderly
conduct of business. Each individual
wishing to make public comment will
be provided a maximum of five minutes
to present their comments as the first
item of the meeting agenda.

Minutes: The minutes of this meeting
will be available for public review and
copying at the Freedom of Information
Public Reading Room, 1E-190, Forrestal
Building, 1000 Independence Avenue,
SW., Washington, DC 20585 between 9
a.m. and 4 p.m., Monday-Friday, except
Federal holidays. Minutes will also be
available at the Department of Energy’s
Environmental Information Center and
Reading Room at 115 Memorial Drive,
Barkley Centre, Paducah, Kentucky
between 8 a.m. and 5 p.m. on Monday
thru Friday or by writing to David
Dollins, Department of Energy Paducah
Site Office, Post Office Box 1410, MS—
103, Paducah, Kentucky 42001 or by
calling him at (270) 441-6819.

Issued in Washington, DC on December 17,
2002.

Rachel M. Samuel,

Deputy Advisory Committee Management
Officer.

[FR Doc. 02—32068 Filed 12—-19-02; 8:45 am]|
BILLING CODE 6450-01-P

DEPARTMENT OF ENERGY

Environmental Management Site-
Specific Advisory Board, Chairs
Meeting

AGENCY: Department of Energy.
ACTION: Notice of open meeting.

SUMMARY: This notice announces a
meeting of the Environmental
Management Site-Specific Advisory
Board (EM SSAB) Workshop. The
Federal Advisory Committee Act (Pub.
L. 92-463, 86 Stat. 770) requires that
public notice of these meeting be
announced in the Federal Register.

DATES: January 31-February 1, 2003.

ADDRESSES: Pecos River Village
Conference Center, 711 Muscatel Lane,
Carlsbad, NM.

FOR FURTHER INFORMATION CONTACT:
Menice Manzanares, Northern New
Mexico Citizens’ Advisory Board, 1660
Old Pecos Trail, Suite B, Santa Fe, New
Mexico 87505. Phone (505) 995-0393,
fax:(505) 989—1752 or email:
mmanzanares@doeal.gov.

SUPPLEMENTARY INFORMATION: Purpose of
the Board: The purpose of the Board is
to make recommendations to DOE and
its regulators in the areas of

environmental restoration, waste
management, and related activities.

Tentative Agenda

Friday, January 31, 2003

7—8 a.m.: Registration

8-8:30 a.m.: Welcome and Introductions, Jim
Brannon, NNMCAB Chair; Mayor, City of
Carlsbad, U.S. DOE Designee, Martha
Crosland, Designated Federal Officer, Dr.
Ines Triay, Manager, Citizen Board Federal
Officer

8:30-10 a.m: EM SSAB Transuranic Waste
Management Workshop Introductory
Presentations

10-10:15 a.m.: Break

10:15-11:30 a.m.: Round Robin Reports from
SSAB Chairs on Site-Specific Transuranic
Waste Issues and Concerns

11:30-12:30 p.m.: Plenary Session Discussion
of Issues and Identification of Core Topics

12:30-1:30 p.m.: Lunch

1:30-3 p.m.: Core Topic Breakout Sessions

3-3:15 p.m.: Break

3:15—4 p.m.: Core Topic Breakout Sessions
(continued)

4-5 p.m.: Plenary Session: Reports and Draft
Recommendations from Breakout Sessions

5—5:30 p.m.: Individual SSAB Discussion of
Core Topics

5:30 p.m: Public Comment

Saturday, February 1, 2003
8-8:30 a.m.: Plenary Session: Summary of

Friday Session
8:30-10:30 a.m.: Core Topic Breakout

Sessions (continued)
10:30-10:45 a.m.: Break
10:45-11:45 a.m.: Plenary Session: Breakout

Session Final Papers
11:45—12:45 p.m: Plenary Session:

Consideration of Recommendations
12:45—1 p.m.: Closing Remarks
1 p.m.: Public Comment
1:15 p.m.: Adjourn

Public Participation: The meeting is
open to the public. Written statements
may be filed with the Committee either
before or after the meeting. Individuals
who wish to make oral statements
pertaining to agenda items should
contact Menice Manzanares at the
address or telephone number listed
above. Requests must be received five
days prior to the meeting and reasonable
provision will be made to include the
presentation in the agenda. The Deputy
Designated Federal Officer is
empowered to conduct the meeting in a
fashion that will facilitate the orderly
conduct of business. Each individual
wishing to make public comment will
be provided a maximum of five minutes
to present their comments at the end of
the meeting.

Minutes: Minutes of this meeting will
be available for public review and
copying at the Freedom of Information
Public Reading Room, 1E-190, Forrestal
Building, 1000 Independence Avenue,
SW., Washington, DC 20585 between 9
a.m. and 4 p.m., Monday-Friday except
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Federal holidays. Minutes will also be
available by writing or calling Menice
Manzanares at the address or telephone
number listed above.

Issued in Washington, DC on December 17,
2002.
Rachel M. Samuel,
Deputy Advisory Committee Management
Officer.
[FR Doc. 02—32069 Filed 12—19-02; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. ER01-3001-004, et al.]

New York Independent System
Operator, Inc., et al.; Electric Rate and
Corporate Filings

December 12, 2002.

The following filings have been made
with the Commission. The filings are
listed in ascending order within each
docket classification.

1. New York Independent System
Operator, Inc.

[Docket No. ER01-3001—-004]

Take notice that on December 3, 2002,
the New York Independent System
Operator, Inc. (NYISO) submitted a
report on the status of its demand side
management programs and the status of
the addition of new generation
resources in New York State in
compliance with the Commission’s
previous orders in the above-captioned
proceeding. The NYISO has served a
copy of this filing upon all parties that
have executed service agreements under
the NYISO’s Open Access Transmission
Tariff and Market Administration and
Control Area Services Tariff.

Comment Date: December 24, 2002.

2. Pacific Gas and Electric Company

[Docket Nos.ER02-1330-003]

Take notice that on December 9, 2002,
Pacific Gas and Electric Company
(PG&E) submitted a compliance filing in
response to FERC’s October 25, 2002
“Order Conditionally Accepting, As
Modified, Crediting Mechanism and
Interconnection Agreements, And
Ordering Refunds”, in this docket in the
matter of several Agreements filed on
March 18, 2002, including an executed
Generator Interconnection Agreement
(GIA) replacing an unexecuted
placeholder GIA that is part of the
Generator Special Facilities Agreement
(GSFA), between PG&E and Los
Medanos Energy Center LLC (LMEC)
providing for Special Facilities and the

parallel operation of LMEC’s generating
facility and the PG&E-owned electric
system that is on file with the
Commission as Service Agreement No. 8
to PG&E Electric Tariff, Sixth Revised
Volume No. 5, and a proposed crediting
mechanism for network upgrades.

Copies of this filing have been served
upon LMEGC, Calpine Corporation, the
California Independent System Operator
Corporation, and the California Public
Utilities Commission, and the parties to
this docket.

Comment Date: December 30, 2002.

3. Midwest Independent Transmission
System Operator, Inc.

[Docket Nos. ER02-2577-001]

Take notice that on December 9, 2002,
the Midwest Independent Transmission
System Operator, Inc. (the Midwest ISO)
tendered for filing substituted pages to
its Open Access Transmission Tariff
(OATT), FERC Electric Tariff, First
Revised Volume No. 1, which reflect
that Attachment K (Congestion Relief)
has been deferred indefinitely until the
Midwest ISO energy markets are
operative in December 2003. The
Midwest ISO submits that upon the
deferral of implementation of
Attachment K, the Midwest ISO will
continue to implement as its congestion
management tool the North American
Electric Reliability Council (NERC)
Transmission Loading Relief (TLR)
procedures incorporated into the
Midwest ISO OATT as Attachment Q.

The Midwest ISO also seeks waiver of
the Commission’s regulations, 18 CFR
385.2010 with respect to service on all
parties on the official service list in this
proceeding. The Midwest ISO has
served a copy of this filing
electronically, with attachments, upon
all Midwest ISO Members, Member
representatives of Transmission Owners
and Non-Transmission Owners, the
Midwest ISO Advisory Committee
participants, Policy Subcommittee
participants, as well as all state
commissions within the region. In
addition, the filing has been posted
electronically on the Midwest ISO’s
Web site at www.midwestiso.org under
the heading “Filings to FERC” for other
interested parties in this matter. The
Midwest ISO will provide hard copies
to any interested parties upon request.

Comment Date: December 30, 2002.

4. PJM Interconnection, L.L.C.

[Docket Nos. ER02—-2651-001]

Take notice that on December 9, 2002,
in compliance with the Commission’s
order in PJM Interconnection, L.L.C.,
101 FERC {61,192 (2002), PIM
Interconnection, L.L.C. (PJM) submitted

for filing revisions to Schedule 6A
(Black Start Service) of the PJM Open
Access Transmission Tariff to change
the reference to “‘transmission
customers” in paragraph 1 of Schedule
6A to “Transmission Customers and
Network Customers” and to change the
title of paragraph 1 from “Transmission
Customers” to “Transmission
Customers and Network Customers.”

Consistent with the Commission
acceptance of Schedule 6A of the PJM
Tariff, PJM requests an effective date of
December 1, 2002 for the amendments.
Copies of this filing were served upon
all parties designated on the official
service list in Docket No. ER02-2651—
000, all PJM members and each state
electric utility regulatory commissions
in the PJM region.

Comment Date: December 30, 2002.

5. Sierra Pacific Power Company
Nevada Power Company

[Docket No. ER03-37—-001]

Take notice that on December 10,
2002, Sierra Pacific Power Company
and Nevada Power Company
(collectively Applicants) tendered for
filing pursuant to Section 205 of the
Federal Power Act, Section 35 of the
Commission’s Regulations, and the
Commission’s November 25, 2002 Order
issued in the above-referenced
proceeding, a compliance filing
consisting of clean and redlined
versions of Service Schedules 1-7 of the
Sierra Pacific Resources Operating
Companies FERC Electric Tariff, Third
Revised Volume No. 1. These changes
implement the requirement in
paragraph 9 of the Commission’s Order
to make a compliance filing within 15
days to conform the Service Schedules
with the requirement of Order No. 614.

Comment Date: December 31, 2002.

6. PJM Interconnection, L.L.C.

[Docket No. ER03—-194-001]

Take notice that on December 10,
2002 PJM Interconnection, L.L.C. (PJM),
submitted for filing a substitute
unexecuted interconnection service
agreement between PJM and Duke
Energy Fayette, LLC (Duke Energy) to
correct an error in the classification of
the charges in the interconnection
service agreement originally submitted
for filing in this docket.

PJM requests a waiver of the
Commission’s 60-day notice
requirement to permit the effective date
agreed to by Duke Energy and PJM.
Copies of this filing were served upon
Duke Energy, the state regulatory
commissions within the PJM region, and
the official service list for this
proceeding.
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Comment Date: December 31, 2002.

7. Golden Spread Electric Cooperative,
Inc.

[Docket No. ER03-255-000]

Take notice that on December 9, 2002,
Golden Spread Electric Cooperative, Inc.
(Golden Spread) tendered for filing an
amendment to its First Revised Rate
Schedules No. 31 for service to South
Plains Electric Cooperative, Inc. (South
Plains). The amendment provides that
as of January 1, 2003, South Plains will
purchase power from Golden Spread on
a full requirements basis.

Golden Spread requests waiver of the
Commission’s prior notice regulations
such that the amendments may become
effective on January 1, 2003. A copy of
this filing has been served upon all of
Golden Spread’s members and the
appropriate state commissions.

Comment Date: December 30, 2002.

8. Virginia Electric and Power
Company

[Docket No. ER03-257-000]

Take notice that on December 10,
2002, Virginia Electric and Power
Company (Dominion Virginia Power or
Company) respectfully tendered for
filing an amendment to its Open Access
Transmission Tariff to implement a Rate
Reciprocity Agreement with PJM
Interconnection, LLC (PJM) whereby
Dominion Virginia Power transmission
system will be treated as if it were a part
of PJM for rate purposes.

Comment Date: December 31, 2002.

9. Calpine Parlin, Inc.

[Docket No. ER03-259-000]

Take notice that on December 9, 2002,
Calpine Parlin, Inc. filed a Notice of
Succession to adopt CogenAmerica
Parlin, Inc.’s market-based rate
authorizations.

Comment Date: December 30, 2002.

Standard Paragraph

Any person desiring to intervene or to
protest this filing should file with the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426, in accordance with Rules 211
and 214 of the Commission’s rules of
practice and procedure (18 CFR 385.211
and 385.214). Protests will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file a motion to intervene. All such
motions or protests should be filed on
or before the comment date, and, to the
extent applicable, must be served on the
applicant and on any other person

designated on the official service list.
This filing is available for review at the
Commission or may be viewed on the
Commission’s Web site at http://
www.ferc.gov , using the “FERRIS” link.
Enter the docket number excluding the
last three digits in the docket number
filed to access the document. For
assistance, contact FERC Online
Support at
FERCOnlineSupport@ferc.gov or toll-
free at (866)208—3676, or for TTY,
contact (202)502—-8659. Protests and
interventions may be filed electronically
via the Internet in lieu of paper; see 18
CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s Web
site under the “e-Filing” link. The
Commission strongly encourages
electronic filings.

Linwood A. Watson, Jr.,

Deputy Secretary.

[FR Doc. 02—-32121 Filed 12—-19-02; 8:45 am]
BILLING CODE 6717-01-P

ENVIRONMENTAL PROTECTION
AGENCY

[OPPT-2002-0005; FRL—7425-3]

Agency Information Collection
Activities; Submission of EPA ICR No.
2055.01 to OMB for Review and
Approval; Comment Request

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: In compliance with the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.), this document announces
that the following new Information
Collection Request (ICR) has been
forwarded to the Office of Management
and Budget (OMB) for review and
approval: Voluntary Children’s
Chemical Evaluation Program (VCCEP)
(EPA ICR No. 2055.01). The ICR, which
is abstracted below, describes the nature
of the information collection and its
estimated cost and burden.

DATES: Additional comments may be
submitted on or before January 21, 2002.
ADDRESSES: Follow the detailed
instructions in the SUPPLEMENTARY
INFORMATION section.

FOR FURTHER INFORMATION CONTACT:
Barbara Cunningham, Acting Director,
Environmental Assistance Division,
Office of Pollution Prevention and
Toxics, Environmental Protection
Agency, Mailcode: 7408M, 1200
Pennsylvania Ave., NW., Washington,
DC 20460; telephone number: 202-554—
1404; e-mail address: TSCA-
Hotline@epa.gov.

SUPPLEMENTARY INFORMATION: EPA has
submitted the following ICR to OMB for
review and approval according to the
procedures prescribed in 5 CFR 1320.10.
On April 16, 2002 (67 FR 18609), and
May 15, 2002 (67 FR 34703), EPA
sought comments in this ICR pursuant
to 5 CFR 1320.8(d). EPA received a
number of comments, which are
addressed in the body of and
attachments to the ICR.

EPA has established a public
document for this ICR under Docket ID
No. OPPT-2002-0005, which is
available for public viewing at the EPA
Public Reading Room, Room B102, EPA
West Building, 1301 Constitution
Avenue, NW., Washington, DC, from
8:30 a.m. to 4:30 p.m., Monday through
Friday, excluding legal holidays ((202)
566—0280). An electronic version of the
public docket is available through EPA’s
electronic public docket and comment
system, EPA Dockets (EDOCKET) at
http://www.epa.gov/edocket. Use
EDOCKET to submit or view public
comments, access the index listing of
the contents of the public docket, and to
access those documents in the public
docket that are available electronically.
Once in the system, select “search,”
then key in the docket ID number
identified above.

Any comments related to this ICR
should be submitted to EPA and OMB
within 30 days of this notice, and
according to the following detailed
instructions: (1) Submit your comments
to EPA online using EDOCKET (our
preferred method), by e-mail to
oppt.ncic@epa.gov, or by mail to:
Document Control Office (DCO), Office
of Pollution Prevention and Toxics
(OPPT), Environmental Protection
Agency, Mailcode: 7407T, 1200
Pennsylvania Ave., NW., Washington,
DC 20460, Attention Docket ID No.
OPPT-2002-0005, and (2) Mail a copy
of your comments to OMB at: Office of
Information and Regulatory Affairs,
Office of Management and Budget
(OMB), Attention: Desk Officer for EPA,
725 17th Street, NW., Washington, DC
20503.

EPA’s policy is that public comments,
whether submitted electronically or in
paper, will be made available for public
viewing in EDOCKET as EPA receives
them and without change, unless the
comment contains copyrighted material,
CBI, or other information whose public
disclosure is restricted by statute. When
EPA identifies a comment containing
copyrighted material, EPA will provide
a reference to that material in the
version of the comment that is placed in
EDOCKET. The entire printed comment,
including the copyrighted material, will
be available in the public docket.
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Although identified as an item in the
official docket, information claimed as
CBI, or whose disclosure is otherwise
restricted by statute, is not included in
the official public docket, and will not
be available for public viewing in
EDOCKET.

Title: Voluntary Children’s Chemical
Evaluation Program (VCCEP) (EPA ICR
No. 2055.01). This is a request to
establish a new collection.

Abstract: VCCEP is a voluntary
program intended to provide data to
enable the public to understand the
potential health risks to children
associated with certain chemical
exposures. EPA has asked companies
which manufacture and/or import 23
chemicals which have been found in
human tissues and the environment to
volunteer to sponsor their evaluation in
VCCEP. VCCEP consists of three tiers
which a sponsor may commit to
separately. Thus far, EPA has received
Tier 1 commitments for 20 chemicals.
As part of their sponsorship, companies
would submit commitment letters,
collect and/or develop health effects
and exposure information on their
chemical(s), integrate that information
in a risk assessment, and develop a
“Data Needs Assessment.”” The Data
Needs Assessment would discuss the
need for additional data, which could be
provided by the next tier, to fully
characterize the risks the chemical may
pose to children.

The information submitted by the
sponsor will be evaluated by a group of
scientific experts with extensive,
relevant experience in toxicity testing
and exposure evaluations, a Peer
Consultation Group. This Group will
forward its opinions to EPA and the
sponsor(s) concerning the adequacy of
the assessments and the need for
development of any additional
information to fully assess risks to
children. EPA will consider the
opinions of the Peer Consultation Group
and announce whether additional
higher tier information is needed.
Sponsors and the public will have an
opportunity to comment on EPA’s
decision concerning data needs. EPA
will consider these comments and issue
a final decision. If the final decision is
that additional information is needed,
sponsors will be asked to volunteer to
provide the next tier of information. If
additional information is not needed,
the risk communication and, if
necessary, risk management phases of
the program will be initiated.

Responses to the collection of
information are voluntary. Respondents
may claim all or part of a notice
confidential. EPA will disclose
information that is covered by a claim

of confidentiality only to the extent
permitted by, and in accordance with,
the procedures in TSCA section 14 and
40 CFR part 2.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a currently valid OMB
control number. The OMB control
numbers for EPA’s regulations are listed
in 40 CFR part 9 and 48 CFR chapter 15,
and are identified on the form and/or
instrument, if applicable.

Burden Statement: The annual public
reporting burden for this collection of
information is estimated to be about 520
hours per response. Burden means the
total time, effort or financial resources
expended by persons to generate,
maintain, retain or disclose or provide
information to or for a Federal Agency.
This includes the time needed to review
instructions; develop, acquire, install
and utilize technology and systems for
the purposes of collecting, validating
and verifying information, processing
and maintaining information, and
disclosing and providing information;
adjust the existing ways to comply with
any previously applicable instructions
and requirements; train personnel to be
able to respond to a collection of
information; search data sources;
complete and review the collection of
information; and transmit or otherwise
disclose the information.

Respondents/Affected Entities:
manufacturers, processors, importers, or
distributors in commerce of certain
chemical substances or mixtures who
have volunteered to sponsor a chemical
under the VCCEP.

Frequency of Collection: On occasion.

Estimated No. of Respondents: 23.

Estimated Total Annual Burden on
Respondents: 154,332 hours.

Estimated Total Annual Costs:
$12,553,894.

Changes in Burden Estimates: This is
a new ICR; therefore there is no change
in burden estimates from that
previously approved by OMB.

Dated: December 3, 2002.

Oscar Morales,

Director, Collection Strategies Division.

[FR Doc. 02-32131 Filed 12-19-02; 8:45 am]
BILLING CODE 6560-50-M

ENVIRONMENTAL PROTECTION
AGENCY

[FRL—7425-4]

Agency Information Collection
Activities: Submission for OMB
Review; Comment Request; General
Hazardous Waste Facility Standards

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: In compliance with the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.), this document announces
that the following Information
Collection Request (ICR) has been
forwarded to the Office of Management
and Budget (OMB) for review and
approval: General Hazardous Waste
Facility Standards, OMB Control No.
2050-0120, expires on December 31,
2002. The ICR describes the nature of
the information collection and its
expected burden and cost; where
appropriate, it includes the actual data
collection instrument.

DATES: Comments must be submitted on
or before January 21, 2003.

ADDRESSES: Send comments, referencing
EPA ICR No. 1571.07 and OMB Control
No. 2050-0120, to the following
addresses: Susan Auby, U.S.
Environmental Protection Agency,
Collection Strategies Division (Mail
Code 2822T), 1200 Pennsylvania
Avenue, NW., Washington, DC 20460—
0001; and to Office of Information and
Regulatory Affairs, Office of
Management and Budget (OMB),
Attention: Desk Officer for EPA, 725
17th Street, NW., Washington, DC
20503.

FOR FURTHER INFORMATION CONTACT: For
a copy of the ICR contact Susan Auby
at EPA by phone at (202) 566-1672, by
E-Mail at auby.susan@epa.gov or
download off the Internet at http://
www.epa.gov/icr and refer to EPA ICR
No. 1571.07. For technical questions
about the ICR contact David Eberly at
(703) 308-8645, or by e-mail at
eberly.david@epa.gov.

SUPPLEMENTARY INFORMATION: Title:
General Hazardous Waste Facility
Standards , OMB Control No. 2050-
0120, EPA ICR No. 1571.07, expiring on
December 31, 2002. This is a request for
extension of a currently approved
collection.

Abstract: Section 3004 of the
Resource Conservation and Recovery
Act (RCRA), as amended, requires that
the U.S. Environmental Protection
Agency (EPA) develop standards for
hazardous waste treatment, storage, and
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disposal facilities (TSDFs) as may be
necessary to protect human health and
the environment. Subsections
3004(a)(1), (3), (4), (5), and (6) specity
that these standards include, but not be
limited to, the following requirements:

* Maintaining records of all
hazardous wastes identified or listed
under subtitle C that are treated, stored,
or disposed of, and the manner in which
such wastes were treated, stored, or
disposed of;

* Operating methods, techniques, and
practices for treatment, storage, or
disposal of hazardous waste;

» Location, design, and construction
of such hazardous waste treatment,
disposal, or storage facilities;

» Contingency plans for effective
action to minimize unanticipated
damage from any treatment, storage, or
disposal of any such hazardous waste;
and

* Maintaining or operating such
facilities and requiring such additional
qualifications as to ownership,
continuity of operation, training for
personnel, and financial responsibility
as may be necessary or desirable.

The regulations implementing these
requirements are codified in the Code of
Federal Regulations (CFR) Title 40,
parts 264 and 265. The collection of this
information enables EPA to properly
determine whether owners/operators or
hazardous waste treatment, storage, and
disposal facilities meet the requirements
of section 3004(a) of RCRA. An agency
may not conduct or sponsor, and a
person is not required to respond to, a
collection of information unless it
displays a currently valid OMB control
number. The OMB control numbers for
EPA’s regulations are listed in 40 CFR
part 9 and 48 CFR chapter 15. The
Federal Register document required
under 5 CFR 1320.8(d), soliciting
comments on this collection of
information was published on August
13, 2002 (67 FR 52718); no comments
were received.

Burden Statement: The annual public
reporting and recordkeeping burden for
this collection of information is
estimated to average 319 hours per
response. Burden means the total time,
effort, or financial resources expended
by persons to generate, maintain, retain,
or disclose or provide information to or
for a Federal agency. This includes the
time needed to review instructions;
develop, acquire, install, and utilize
technology and systems for the purposes
of collecting, validating, and verifying
information, processing and
maintaining information, and disclosing
and providing information; adjust the
existing ways to comply with any
previously applicable instructions and

requirements; train personnel to be able
to respond to a collection of
information; search data sources;
complete and review the collection of
information; and transmit or otherwise
disclose the information.

Respondents/Affected Entities:
Business or other for profit.

Estimated Number of Respondents:
1,675.

Frequency of Response: On occasion.

Estimated Total Annual Hour Burden:

719,059.

Estimated Total Annualized Capital,
Operating/Maintenance Cost Burden:
$760,000.

Send comments on the Agency’s need
for this information, the accuracy of the
provided burden estimates, and any
suggested methods for minimizing
respondent burden, including through
the use of automated collection
techniques to the addresses above.
Please refer to EPA ICR No. 1571.07 and
OMB Control No. 2050-0120 in any
correspondence.

Dated: December 4, 2002.
Oscar Morales,
Director, Collection Strategies Division.
[FR Doc. 02-32132 Filed 12—19-02; 8:45 am)]
BILLING CODE 6560-50—P

ENVIRONMENTAL PROTECTION
AGENCY

[OECA-2002-0021; FRL—-7425-5]

Agency Information Collection
Activities; Submission of EPA ICR No.
0152.07 (OMB No. 2070-0020) to OMB
for Review and Approval; Comment
Request

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: In compliance with the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.), this document announces
that the following Information
Collection Request (ICR) has been
forwarded to the Office of Management
and Budget (OMB) for review and
approval: Notices of Arrival of
Pesticides and Devices (OMB Control
No. 2070-0020, EPA ICR No. 0152.07).
The ICR, which is abstracted below,
describes the nature of the information
collection and its estimated burden and
cost.

DATES: Additional comments may be
submitted on or before January 21, 2003.
ADDRESSES: Follow the detailed
instructions in the SUPPLEMENTARY
INFORMATION.

FOR FURTHER INFORMATION CONTACT:
Stephen Howie, Office of Compliance,

2225A, Environmental Protection
Agency, 1200 Pennsylvania Ave., NW.,
Washington, DC 20460; telephone
number: (202) 564—4146; fax number:
(202) 564—0085; e-mail address:
howie.stephen@epa.gov.

SUPPLEMENTARY INFORMATION: EPA has
submitted the following ICR to OMB for
review and approval according to the
procedures prescribed in 5 CFR 1320.12.
The Federal Register Notice required
under 5 CFR 1320.8(d), soliciting
comments on this collection of
information was published on July 16,
2002 (67 FR 46663—4), and no
comments were received.

EPA has established a public docket
for this ICR under Docket ID No. OECA—
2002—-0021, which is available for public
viewing at the Enforcement and
Compliance Docket and Information
Center in the EPA Docket Center (EPA/
DC), EPA West, Room B102, 1301
Constitution Ave., NW., Washington,
DC. The EPA Docket Center Public
Reading Room is open from 8:30 a.m. to
4:30 p.m., Monday through Friday,
excluding legal holidays. The telephone
number for the Reading Room is (202)
566—1744, and the telephone number for
the Enforcement and Compliance
Docket and Information Center is (202)
566—1514. An electronic version of the
public docket is available through EPA
Dockets (EDOCKET) at http://
www.epa.gov/edocket. Use EDOCKET to
submit or view public comments, access
the index listing of the contents of the
public docket, and to access those
documents in the public docket that are
available electronically. Once in the
system, select “search,” then key in the
docket ID number identified above.

Any comments related to this ICR
should be submitted to EPA and OMB
within 30 days of this notice, and
according to the following detailed
instructions: (1) Submit your comments
to EPA online using EDOCKET (our
preferred method), by e-mail to
docket.oeca@epa.gov, or by mail to: EPA
Docket Center, Environmental
Protection Agency, Mailcode: 2201T,
1200 Pennsylvania Ave., NW.,
Washington, DC 20460, and (2) Mail
your comments to OMB at: Office of
Information and Regulatory Affairs,
Office of Management and Budget
(OMB), Attention: Desk Officer for EPA,
725 17th Street, NW., Washington, DC
20503.

EPA’s policy is that public comments,
whether submitted electronically or in
paper, will be made available for public
viewing in EDOCKET as EPA receives
them and without change, unless the
comment contains copyrighted material,
CBI, or other information whose public
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disclosure is restricted by statute. When
EPA identifies a comment containing
copyrighted material, EPA will provide
a reference to that material in the
version of the comment that is placed in
EDOCKET. The entire printed comment,
including the copyrighted material, will
be available in the public docket.
Although identified as an item in the
official docket, information claimed as
CBI, or whose disclosure is otherwise
restricted by statute, is not included in
the official public docket, and will not
be available for public viewing in
EDOCKET. For further information
about the electronic docket, see EPA’s
Federal Register notice describing the
electronic docket at 67 FR 38102 (May
31, 2002), or go to www.epa.gov./
edocket.

Title: Notices of Arrival of Pesticides
and Devices (OMB Control No. 2070—
0020, EPA ICR No. 0152.07). This is a
request to renew an existing approved
collection scheduled to expire on
December 31, 2002. Under the OMB
regulations, the Agency may continue to
conduct or sponsor the collection of
information while this submission is
pending at OMB.

Abstract: The U.S. Customs
regulations at 19 CFR 12.112 require
that an importer desiring to import
pesticides into the United States shall,
prior to the shipment’s arrival, submit a
Notice of Arrival of Pesticides and
Devices (EPA Form 3540-1) to EPA who
will determine the disposition of the
shipment. After completing the form,
EPA returns the form to the importer, or
his agent, who must present the form to
Customs upon arrival of the shipment at
the port of entry. This is necessary to
insure that EPA is notified of the arrival
of pesticides and devices as required by
the Federal Insecticide Fungicide and
Rodenticide Act (FIFRA) section 17(c)
and has the ability to examine such
shipments to determine that they are in
compliance with FIFRA. The
information is used by EPA Regional
pesticide enforcement and compliance
staffs, OECA, and the Department of
Treasury. An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a currently valid OMB
control number. The OMB control
numbers for EPA’s regulations are listed
in 40 CFR part 9 and 48 CFR chapter 15,
and are identified on the form and/or
instrument, if applicable.

Burden Statement: The annual public
reporting and recordkeeping burden for
this collection of information is
estimated to average 0.3 hours per
response. Burden means the total time,
effort, or financial resources expended
by persons to generate, maintain, retain,

or disclose or provide information to or
for a Federal agency. This includes the
time needed to review instructions;
develop, acquire, install, and utilize
technology and systems for the purposes
of collecting, validating, and verifying
information, processing and
maintaining information, and disclosing
and providing information; adjust the
existing ways to comply with any
previously applicable instructions and
requirements; train personnel to be able
to respond to a collection of
information; search data sources;
complete and review the collection of
information; and transmit or otherwise
disclose the information.

Respondents/Affected Entities:
Importers of Pesticide and Devices.

Estimated Number of Respondents:
18,500.

Frequency of Response: 1.

Estimated Total Annual Hour Burden:
5,550 hours.

Estimated Total Annual Cost:
$396,085.

Changes in the Estimates: There is an
increase of 3,450 hours in the total
estimated burden currently identified in
the OMB Inventory of Approved ICR
Burdens. This increase is due to an
adjustment in the number of
respondents, based on a survey of
responses reported to the EPA Regions
in calendar year 2002.

Dated: December 2, 2002.
Oscar Morales,
Director, Collection Strategies Division.
[FR Doc. 02—32133 Filed 12—-19-02; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

[ER-FRL-6635-9]

Environmental Impact Statements;
Notice of Availability

Responsible Agency: Office of Federal
Activities, General Information (202)
564-7167 or http://www.epa.gov/
compliance/nepa/.

Weekly receipt of Environmental Impact
Statements.

Filed December 9, 2002 through
December 13, 2002.

Pursuant to 40 CFR 1506.9.

EIS No. 020509, Draft EIS, AFS, MO,
Pineknot. Woodland Restoration
Project, Restoring Open Shortleaf Pine
Woodland on the 10,831 Acre,
Implementation, Doniphan/Eleven
Point Ranger District, Mark Twain
National Forest, Carter County, MO,
Comment Period Ends: February 3,
2003, Contact: Jerry Bird (573) 996—
2153.

EIS No. 020510, Draft Supplement,
FHW, WV, VA, Appalachian Corridor
H Project, Construction of a 10-mile
Highway between the Termini of
Parsons and Davis, In Pursuant to the
February 2000 Settlement Agreement,
Tucker County, WV and VA,
Comment Period Ends: February 21,
2003, Contact: Thomas J. Smith (304)
347-5928.

EIS No. 020511, Draft EIS, COE, MD,
Aberdeen Proving Ground (APG)
Project, To Conduct Research and
Development, Test and Evaluate
Ordnance, Military Equipment and to
Train Personnel, Chesapeake Bay,
Harford, Baltimore, Kent and Cecil
Counties, MD, Comment Period Ends:
February 3, 2003, Contact: Tracy
Dunne (410) 278-2479.

EIS No. 020512, Final Supplement,
NRC, Generic EIS—Decommissioning
of Nuclear Facilities, Updated
Information on Dealing With
Decommissioning of Nuclear Power
Reactors (NUREG—-0586), Wait Period
Ends: January 21, 2003, Contact:
Michael T. Masnik (301) 415-1191.

EIS No. 020513, Draft EIS, SFW, WA,
Nisqually National Wildlife Refuge
(NWR), To Adopt and Implement a
Comprehensive Conservation Plan,
Puget Sound, Nisqually River Delta,
Thurston and Pierce Counties, WA,
Comment Period Ends: February 21,
2003, Contact: Michael Marxen (503)
590-6596. This document is available
on the Internet at: http://
www.pacific.fws.gov/planning.

EIS No. 020514, Legislative Draft, AFS,
WA, 1-90 Wilderness Study, To
Review Land Comprising of 15,000
Acres for Suitability for Preservation
as Wilderness, Omnibus Consolidated
and Emergency Supplemental
Appropriations Act, Okanogan and
Wenatchee National Forests, Kittitas
and Chelan Counties, WA, Comment
Period Ends: February 18, 2003,
Contact: Floyd Rogalski (509) 674—
4411. This document is available on
the Internet at: http://www.fs.fed.us/
r6/wenatchee/planning/i-90-
wilderness-study.pdf.

EIS No. 020515, Draft EIS, AFS, OR,
Metolius Basin Forest Management
Project, To Implement Fuel Reduction
and Forest Health Management
Activities, Deschutes National Forest,
Sisters Ranger District, Jefferson
County, OR, Comment Period Ends:
February 15, 2003, Contact: Kris
Martinson (541) 549-7730. This
document is available on the Internet
at: http://www.fs.fed.us/r6/
centraloregon/index-metolius.htm.

EIS No. 020516, Draft Supplement, FTA,
OR, WA, OR, South Corridor Project
a Portion of the South/North Corridor
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Project, Improvement to the Existing
Urban Transportation System,
Updated and Additional Information,
Clackamas and Multnomah Counties,
OR, Comment Period Ends: February
07, 2003, Contact: Sharon Kelly (503)
797-1756.

Amended Notices

EIS No. 020502, Draft EIS, MMS, AK,
Cook Inlet Planning Area Oil and Gas
Lease Sales 191 and 199, Outer
Continental Shelf, Offshore Marine
Environment, Cook Inlet, AK,
Comment Period Ends: February 11,
2003, Contact: George Valiulis (703)
787—1662. Revision of FR Notice
Published on 12/13/2002: Correction
to Comment Period from 01/27/2003
to 02/11/2003.

Dated: December 17, 2002.

Joseph C. Montgomery,

Director, NEPA Compliance Division, Office
of Federal Activities.

[FR Doc. 02—32127 Filed 12—19-02; 8:45 am]
BILLING CODE 6560-50—P

ENVIRONMENTAL PROTECTION
AGENCY

[ER-FRL—6636-1]

Environmental Impact Statements and
Regulations; Availability of EPA
Comments

Availability of EPA comments
prepared pursuant to the Environmental
Review Process (ERP), under Section
309 of the Clean Air Act and Section
102(2)(c) of the National Environmental
Policy Act as amended. Requests for
copies of EPA comments can be directed
to the Office of Federal Activities at
(202) 564-7167.

An explanation of the ratings assigned
to draft environmental impact
statements (EISs) was published in
Federal Register dated April 12, 2002
(67 FR 17992).

Draft EISs

ERP No. D-FHW-J40175-UT Rating
EC2, Reference Post (RP) 13 Interchange
and City Road Project, Construction of
New Interchange at RP 13 to I-15 and
City Road in Washington City, Funding,
Washington County, UT.

Summary: EPA expressed
environmental concerns with water
quality analysis and limiting the
interchange analysis to only one build
alternative. In addition, land use
impacts were not quantified despite
land use change expectation. EPA was
pleased to see information on habitat
fragmentation and impervious surface
impacts documentation.

ERP No. D-JUS-K80043-CA Rating
EC2, Juvenile Justice Campus (JJC)
Construction and Operation of a 1,400
Bed and Related Functions Facility,
Conditional Use Permit, Fresno County,
CA.

Summary: EPA expressed
environmental concerns regarding
farmland protection and sole source
aquifer issues.

ERP No. D-NPS-E65060-NC Rating
LO, Carl Sandburg Home National
Historic Site, General Management Plan,
Implementation, Located in the Village
of Flat Rock, Henderson County, NC.

Summary: EPA review did not
identify any potential environmental
impacts requiring substantive changes
to the proposal.

Final EISs

ERP No. F-DOE-L08061-00 McNary-
John Day Transmission Line Project,
Construction, Operation and
Maintenance of a 79-mile-long 500-
Kilovolt-Transmission Line between
McNary Substation and John Day
Substation, Umatilla and Sherman
Counites, OR and Benton and Klickitat
Counties, WA.

Summary: No formal comment letter
was sent to the preparing agency.

ERP No. F-EDA-B99003-CT
Adriaen’s Landing Project, Development
from Columbus Boulevard south of the
Founders Bridge and Riverfront Plaza,
City of Hartford, CT.

Summary: EPA had no objections to
the proposed project and encouraged
continued efforts to coordinate with
impacted communities around the
project site and to add pollution
controls to construction equipment.

ERP No. F-MMS-G02011-00 Gulf of
Mexico Outer Continental Shelf Oil and
Gas Lease Sales: 2003-2007, Starting in
2002 the Proposed Central Planning
Area Sales 185, 190, 194, 198, and 201
and Western Planning Area Sales 187,
192, 196, and 200, Offshore Marine
Environment, Coastal Counties and
Parishes of TX, LA, AL and MS.

Summary: EPA had no further
comments to offer. EPA has a lack of
objections to the preferred alternative.

ERP No. FS-AFS-G65049-00
Vegetation Management in the Ozark/
Quachita Mountains, Proposal to Clarify
Direction for Conducting Project-Level
Inventories for Biological Evaluations
(BEs), Qzark, Quachita and St. Francis
National Forests, AR and McCurtain and
LeFLore Counties, OR.

Summary: EPA has no objection to the
selection of the preferred alternative.
EPA has no further comments to offer.

Dated: December 17, 2002.
Joseph C. Montgomery,

Director, NEPA Compliance Division, Office
of Federal Activities.

[FR Doc. 02—32128 Filed 12—-19-02; 8:45 am]
BILLING CODE 6560-50—P

ENVIRONMENTAL PROTECTION
AGENCY

[FRL-7421-4]

Notice of Intent To Grant an Exemption
for the Injection of Certain Hazardous
Wastes to Environmental Disposal
Systems, Inc. for Two Injection Wells
Located at 28470 Citrin Drive,
Romulus, Ml

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: The United States
Environmental Protection Agency,
Region 5, Chicago office, proposes
(through this notice) to grant an
exemption from the ban on disposal of
hazardous wastes through injection
wells to Environmental Disposal
Systems Inc. (EDS) of Birmingham,
Michigan. If the exemption is granted,
EDS may inject all Resource
Conservation and Recovery Act (RCRA)
regulated hazardous wastes through
waste disposal wells #1-12 and #2-12.
The regulations promulgated under the
Hazardous and Solid Waste
Amendments to RCRA, prohibit the
injection of restricted hazardous waste
into an injection well. Persons seeking
an exemption from the prohibition must
submit a petition demonstrating that, to
a reasonable degree of certainty, there
will be no migration of hazardous
constituents from the injection zone for
as long as the waste remains hazardous.
On January 21, 2000, EDS submitted
a petition to the EPA, Region 5, Chicago
office, seeking an exemption from the
ban based on a showing that any fluids
injected will not migrate vertically out
of the injection zone or laterally to a
point of discharge or interface with an
underground source of drinking water
(USDW) within 10,000 years. The EPA
has conducted a comprehensive review
of the petition, its revisions, and other
materials submitted and has determined
that the petition submitted by EDS, as
revised on October 3, 6, 27, and 31,
2000; January 12, April 24, and October
16, 2001; and January 31 August 22,
September 25, and October 23, 2002,
meets the requirements of 40 CFR part
148, subpart C.
DATES: The EPA, Region 5, Chicago
office, requests public comments on
today’s proposed decision. Comments
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will be accepted until January 22, 2003.
Comments post-marked after the close
of the comment period will be stamped
“Late.” Late comments do not have
standing and will not be considered in
the decision process. EPA will schedule
a public hearing to allow comment on
this proposed action. EPA will publish
a notice of this hearing in a local paper
and send it to people on its mailing list.
If you wish to be notified of the date and
location of the public hearing please
contact the person listed below. EPA
will cancel the hearing if it has no
evidence of a need for a hearing.

ADDRESSES: Submit written comments,
by mail, to: Ms. Sally Swanson, Acting
UIC Branch Chief, United States
Environmental Protection Agency,
Region 5, Underground Injection
Control Branch (WU-16]), 77 West
Jackson Boulevard, Chicago, Illinois
60604—-3590; or, to use e-mail, direct
comments to swanson.sally@epa.gov.

FOR FURTHER INFORMATION CONTACT: Mr.
Harlan Gerrish, Lead Petition Reviewer,
at the same address, Office Telephone
Number: (312) 886-2939, or, to use e-
mail, direct comments to
gerrish.harlan@epa.gov.

SUPPLEMENTARY INFORMATION:
I. Background
A. Authority

HSWA, which was enacted on
November 8, 1984, imposed substantial
additional responsibilities on those who
handle hazardous waste. The
amendments prohibit the land disposal
of untreated hazardous waste beyond
specified dates, unless the EPA
determines that the prohibition is not
required in order to protect human
health and the environment for as long
as the waste remains hazardous (RCRA
section 3004(d)(1), (e)(1), ()(2), (g)(5)).
RCRA specifically defines land disposal
to include any placement of hazardous
waste into an injection well (RCRA
section 3004(k)). After the effective date
of prohibition, hazardous waste can
only be injected under two
circumstances:

(1) When the waste has been treated
in accordance with the requirements of
40 CFR part 268 as required by section
3004(m) of RCRA, (the EPA has adopted
the same treatment standards for
injected wastes in 40 CFR part 148,
subpart B); or

(2) When the owner/operator has
demonstrated that, to a reasonable
degree of certainty, there will be no
migration of hazardous constituents
from the injection zone for as long as the
waste remains hazardous. Applicants
seeking an exemption from the ban must

demonstrate that the hydrogeological
and geochemical conditions at the site
and the physicochemical nature of the
waste stream(s) are such that reliable
predictions can be made either:

(a) That fluid movement conditions
are such that the injected fluids will not
migrate within 10,000 years: (1)
Vertically upward out of the injection
zone; or (2) laterally within the injection
zone to a point of discharge or interface
with an Underground Source of
Drinking Water (USDW) (the no-
migration standard); or

(b) That before the injected fluids
migrate out of the injection zone or to
a point of discharge or interface with
USDW, the fluid will no longer be
hazardous because of attenuation,
transformation or immobilization of
hazardous constituents within the
injection zone by hydrolysis, chemical
interactions or other means.

EDS has submitted a petition that uses
mathematical models to demonstrate
that the injected fluids will not migrate
within 10,000 years.

The EPA published regulations setting
forth the requirements for petitions for
exemption from the disposal prohibition
in the Federal Register on July 26, 1988
(53 FR 28118). The demonstrations are
based on direct measurements of
geological properties of the injection
zone made during the construction and
subsequent testing of the wells at the
EDS facility on Citrin Drive or on values
measured at similar locations where
conditions can be expected to be near
equivalents. Because the model
encompasses a region which is much
larger than sampling techniques
employed along and between the well
bores can reach, the demonstration
allows for uncertainty by using values
which are more conservative than those
which the petitioner believes are most
appropriate. The measurements are used
to create a conceptual model of the
geological framework into which waste
is injected. Models must account for
such geological properties as the
porosity, permeability, and
compressibility of the strata within the
injection zone which will serve as the
reservoir and the strata which are
expected to confine the waste within the
injection zone. Characteristics, such as
density and viscosity, of the brine
currently within the injection zone and
of the waste which will be injected are
also considered. Equations have been
developed to calculate the pattern and
extent of pressure increase resulting
from injection for many different
geologic models. When the proposed
injection is simulated, computer
programs use the appropriate equations
to calculate the amount and distribution

of increased pressure in the disposal
reservoir. The distance which fluid and
then independent molecules of the
injected waste will move through the
reservoir and confining zone are also
calculated.

During the period of injection, fluids
are pumped through the injection wells
into porous geological formations at
pressures which are sufficient to force
the fluids to flow thousands of feet into
the formations. In most cases, the
operator of a particular group of
injection wells controls the only
injection occurring in the area. If there
are other nearby injection or production
wells, however, they will also affect
how fluids move.

Injection moves the fluids at a
relatively high velocity. This movement
slows immediately, but continues at
greatly reduced speed for a time after
injection ends. The length of that time
is approximately equal to the length of
the injection phase. By the end of that
time, the continued movement has
allowed the hydraulic pressures around
the injection wells to return to the pre-
injection level, if it is a large injection
formation. After the pressure dissipates,
significant movement of waste fluid
results from three phenomena: Natural
background or regional flow, density
differences, and diffusion of individual
molecules through geological materials.

The simulation of waste movement is
carried forward for a period of 10,000
years. EPA chose a time limit of 10,000
years for the demonstration because a
demonstration over that time period
would both suggest containment for a
substantially longer time period and a
10,000-year time frame would allow
time for geochemical transformations
which might render the waste
nonhazardous or immobile. (See 53 FR
28126). The EPA’s Science Advisory
Board agreed that the 10,000 year time
frame is appropriate in a 1984 study
dealing with the storage of radioactive
wastes. The EPA’s standard does not
imply that leakage will occur at some
time after 10,000 years. It requires a
demonstration that leakage will not
occur within that time frame.
Understanding geological factors such
as the permeability of intact rock, the
presence of transmissive fractures, and
the identification of artificial
penetrations of the confining zone
provides the key to constructing an
accurate model and performing a valid
simulation. Because 10,000 years is a
relatively short interval of geologic time,
we assume that only the three
phenomena listed above affect the rate
of movement. Each of these phenomena
is well understood, and their effects can
be calculated. If the simulation
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establishes that the injected waste will
not escape a defined volume of rock
which is some distance below the
USDWs or discharge to a USDW for a
period of 10,000 years, the operation
meets the regulatory no migration
standard.

B. Facility Operation

EPA previously issued permits to the
proposed EDS facility to commercially
dispose of liquid wastes by deep well
injection. The operator has constructed
two wells. The proposed exemption is
based on a long term average injection
rate, for the facility as a whole, of 166
gallons per minute (gpm) averaged over
one-month periods for a total of
7,275,780 gallons per month. The
instantaneous injection rate may reach
270 gpm for the facility. The long term
average rate limit is used to bound the
area of the waste plume so that the
plume will be no larger than the area
estimated in the petition. The

instantaneous limit will allow EDS to
inject more waste for some periods of
time than others to accommodate
deliveries during normal business hours
and other occurrences. The rate at
which EDS may inject is also limited by
the maximum allowable surface
injection pressure.

The conservative nature of the
demonstration is a significant aspect of
the demonstrations. The result of the
simulations which comprise the
demonstration are not predictions of the
distance to which the hazardous waste
plume will move. Rather, they are
predictions of a distance beyond which
movement will not occur. That is, the
actual distance of movement is expected
to be considerably less than that
simulated.

C. Submission

On January 21, 2000, EDS submitted
a petition for exemption from the land
disposal restrictions of hazardous waste
injection under the HSWA of RCRA.

EPA reviewed this submission for
completeness and provided comments.
EPA received revised documents on
October 3, 6, 27, and 31, 2000; January
12, April 24, and October 16, 2001; and
January 31, August 22, September 25,
2002 and October 23, 2002, responding
to EPA comments.

II. Basis for Determination

A. Waste Description and Analysis (40
CFR 148.22)

Under the proposed exemption, EDS
can inject wastes from a variety of
industrial sectors and processes
including: pharmaceutical production,
steel pickling operations, automobile
parts fabrication, and other commercial
disposal operations at facilities which
do not have the means to dispose of
hazardous liquid wastes. EDS has
petitioned the EPA, Region 5, to grant
an exemption to allow injection of
wastes bearing the following RCRA
waste codes:



LiIsT oF RCRA WASTE CODES APPROVED FOR INJECTION

D001
D002
D003
D004
D005
D006
D007
D008
D009
D010
D011
D012
D013
D014
D015
D016
D017
D018
D019
D020
D021

D022
D023
D024
D025
D026
D027
D028
D029
D030
D031
D032
D033
D034
D035
D036
D037
D038
D039
D040
D041
D042

D043
F0O01
F002
F003
F004
F005
F006
F007
F008
F009
F010
FO11
F012
FO19
F020
F021
F022
F023
F024
F025
F026

F027
F028
F032
F034
F035
FO37
F038
F039
K001
K002
K003
K004
K005
K006
K007
K008
K009
K010
K011
K013
K014

K015
K016
K017
K018
K019
K020
K021
K022
K023
K024
K025
K026
K027
K028
K029
K030
K031
K032
K033
K034
K035

K036
K037
K038
K039
K040
K041
K042
K043
K044
K045
K046
K047
K048
K049
K050
K051
K052
K060
K061
K062
K069

K071
K073
K083
K084
K085
K086
K087
K088
K093
K094
K095
K096
K097
K098
K099
K100
K101
K102
K103
K104
K105

K106
K107
K108
K109
K110
K111
K112
K113
K114
K115
K116
K117
K118
K123
K124
K125
K126
K131
K132
K136
K140

K141
K142
K143
K144
K145
K147
K148
K149
K150
K151
K156
K157
K158
K159
K160
K161
K169
K170
K171
K172
K173

K174
K175
K176
K177
K178
P001
P002
P003
P004
P005
P006
P007
P008
P009
P010
PO11
P012
P013
P014
P015
P016

P017
P018
P020
P021
P022
P023
P024
P026
P027
P028
P029
P030
P031
P033
P034
P036
P037
P038
P039
P040
P041

P042
P043
P044
P045
P046
P047
P048
P049
P050
PO51
P054
P056
P057
P058
P059
P060
P062
P063
P064
P065
P066

P067
P068
P060
P070
PO71
P072
P073
P074
P075
P076
PO77
P078
P081
P082
P084
P085
P087
P088
P089
P092
P093

P094
P095
P096
P097
P098
P099
P101
P102
P103
P104
P105
P106
P108
P109
P110
P111
P112
P113
P114
P115
P116

P118
P119
P120
P121
P122
P123
P127
P128
P185
P188
P189
P190
P191
P192
P194
P196
P197
P198
P199
P201
P202

P203
P204
P205
U001
U002
uoo3
U004
U005
U006
uoo7
uoo8
U009
U010
uo11
U012
uo14
uo15
uo16
uo17
uo1s
P119

U020
U021
U022
U023
U024
U025
U026
uo27
uo028
U029
U030
U031
U032
U033
U034
U035
U036
uo37
uo38
U039
uo41

U042
U043
uo44
U045
U046
uo47
U048
U049
U050
U051
U052
U053
U055
U056
uos7
U058
U059
U060
uo61
U062
U063

U064
U066
uo67
U068
U069
uo70
uo71
uo72
uo73
uo74
uo75
uo76
uo77
uo78
uo79
U080
uosl
U082
uo83
uos4
U085

U086
uos7
uoss
uo89
U090
U091
U092
U093
U094
U095
U096
U097
U098
U099
U101
U102
U103
U105
U106
U107
U108

U109
U110
U111
U112
U113
U114
U115
U116
U117
U118
U119
U120
U121
U122
U123
U124
U125
U126
U127
U128
U129

U130
U131
U132
U133
U134
U135
U136
U137
U138
U139
U140
U141
U142
U143
U144
U145
U146
U147
U148
U149
U150

U151
U152
U153
U154
U155
U156
U157
U158
U159
U160
U161
U162
U163
U164
U165
U166
U167
U168
U169
U170
U171

U172
U173
U174
U176
U177
U178
U179
U180
U181
U182
U183
U184
U185
U186
U187
U188
U189
U190
U191
U192
U193

U194
U196
U197
U200
U201
U202
U203
U204
U205
U206
U207
U208
U209
U210
U211
U213
U214
U215
U216
u217
U218

U210
U220
U221
U222
U223
U225
U226
u227
U228
U234
U235
U236
u237
U238
U239
U240
U243
U244
U246
u247
U248

U249
U271
u277
u278
U279
U280
U328
U353
U359
U364
U365
U366
U367
U372
U373
u37s
U376
U377
u378
U379
u3sl

u3s2
U383
u3s4
u3ss
U386
u3s7
U389
U390
u3ol
U392
U393
U394
U395
U396
U400
U401
U402
U403
U404
U407
U408
U409
U410
U411
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B. Well Construction and Operation
(§148.22)

EDS plans to operate the disposal
wells for at least 20 years. The physics
of well injection is well understood
because of theoretical studies conducted
by oil production companies and
observations through the long history of
injection and production in oil fields.
EPA has developed the UIC program
under the Safe Drinking Water Act to
prevent underground injection which
endangers USDWs. The program
regulates construction and operation of
most injection wells. The regulations
impose extra requirements on hazardous
waste injection wells. The operations of
wells used for the disposal of hazardous
wastes are subject to an exacting
permitting program, monthly review of
monitoring records, and periodic testing
of the well and disposal reservoir.
Additional safeguards, such as those set
forth in the proposed decision, are also
imposed.

Figure 1 includes a schematic diagram
of the construction of Well #2—12 and
the formations penetrated by the wells.
The EDS wells have been constructed
using four strings of steel casing for each
well. As the wells were drilled,
increasingly smaller casings were
placed in the well and cemented to the
surface. The first cemented casings are
20 (in #1-12) and 16 (in #2—12) inches
in diameter and were set at 119 and 177
feet, respectively, to stabilize the well
bores through the unconsolidated
glacial drift. The second strings of
casing are 13%s inches in diameter and
were set at 396 and 598 feet,
respectively, to prevent loss of drilling
fluid into cavernous zones in the
shallow bedrock. The third strings of
casing were planned to provide the
safest possible conduit through the near-
surface USDWs. These casings are 9%s
inches in diameter and are set at 824
and 1444 feet, respectively. The final
casing is set from the surface to within
the top of the formations which will be
used as the waste reservoir. These
casings are 7 inches in diameter and are
set at 4,080 and 3,983 feet, respectively.
The space around each of the casings
was sealed with cement from the base
of the casing to the surface. Cementing
eliminates potential avenues for either
the injected fluid or fluid from other,
shallower zones to flow outside the
casings and into USDWs.

EDS will inject the waste through a
tubing set on a packer and isolated from
the casing by a fluid-filled annulus,
which will be continuously monitored
for pressure change. The monitoring
system is designed to trigger alarms and
shut off injection if the injection

pressure exceeds the maximum
permitted levels, or if the difference
between the injection and annulus
pressures falls below the minimum
permitted level.

Thus, the integrity of the construction
will be monitored constantly by
measuring the pressure within the
annulus between the casings and tubing
and tracking the amounts of liquid
added to or removed from the annulus
system. Even a small leak should be
detected before environmental injury
occurs. More rigorous annual testing
ensures that even very small leaks are
discovered. The pressure in the annulus
will be maintained at a higher level than
the pressures in either the formations
outside the casing or within the
injection tubing. Therefore, even if a
leak occurs, the waste will not leak into
the annulus; instead, annulus fluid will
leak into the injection tubing through
which waste is being injected and be
carried downward into the waste
disposal reservoir or, in the case of a
casing leak, annulus fluid, not waste,
will leak into the formations
surrounding the well.

As described, the construction
provides for a replaceable tubing and a
system to detect when replacement of
the tubing is necessary. The tubing
prevents the waste from contacting all
except the lowermost few tens of feet of
casing, which are made of a corrosion
resistant alloy. The three casing strings
and layers of cement through the fresh
water bearing formations provide extra
protection from contamination.

In order to ensure that the wastes,
once safely injected into the disposal
formation, remain there, the UIC
program regulates injection pressure
and waste properties, and requires
regular testing of the integrity of
injection wells’ construction. The
injection pressure is important because
injection pressure drives fluid
movement through both the reservoir
rock and the overlying confining rock.
No rock is completely impermeable.
Because the confining rock is usually
less than one thousandth as permeable
as reservoir rock, the distance of vertical
movement through the confining rock is
less than one thousandth as great as the
horizontal movement through the
reservoir rock. If sufficiently high, the
injection pressure will fracture the
reservoir rock and, at higher pressures,
may fracture the confining rock.
Therefore, EDS conducted tests during
well construction to measure the
resistance of the rock of the injection
and confining zones to fracturing. These
tests showed that injecting at pressures
below 903 pound per square inch (psi)
measured at the surface will not create

fractures in the injection zone. The
permits are being modified to limit the
injection pressure at the surface to 903
si.
P The permits for the injection wells
will limit the rate of injection, the
pressure at which injection takes place,
and the concentration of hazardous
constituents to ensure that the actual
conditions under which injection occurs
are less likely to cause increased
migration of hazardous constituents
than those proposed and simulated as
described in section F of this Fact Sheet.
This will ensure that injected wastes
will remain in the disposal formations,
at depths below 3,700 feet, for at least
10,000 years.

Information available includes results
of testing a well which EDS drilled in
1993, four miles away from the
locations of wells #1-12 and #2-12.
This well is the nearest well drilled into
the Mt. Simon, Eau Claire, and lower
Franconia Formations, which will serve
as reservoirs; or into the upper
Franconia-Dresbach, Trempealeau,
Greenwood, and lower Black River
Formations, which will serve as the
arresting interval for wastes injected by
EDS. Information from this well and
other wells in Michigan and Ohio was
used to determine the extent and shape
of the important geological formations.
Other nearby wells tend to go no deeper
than the Trenton Formation which was
penetrated at about 2,950 feet in the
EDS wells.

Additional information was gained
through testing of the new wells. Among
other information, the UICB reviewers
looked at the distribution of porosity
and permeability along the well bore,
the hydrostatic pressure in the
reservoirs to be used for disposal, and
the fracture opening and closure
pressures in the disposal formation as
well as in the overlying formations. The
interaction of these factors determines
the rate at which waste can be injected
without having effects on the injection
zone that can result in vertical
movement through created fractures.
The cementing and condition of the
casing were also reviewed and found
adequate.

C. Mechanical Integrity Test Information

The mechanical integrity tests
described below were witnessed by
EPA’s contract inspectors. The test
records were examined by UICB
employees who recorded their
observations and concluded that the
tests were successfully passed.

To assure that the waste does not leak
from the tubing prior to reaching the
injection zone, 40 CFR 148.20(a)(2)(iv)
requires submission of results from a
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satisfactory annulus pressure test and a
Radioactive Tracer Survey to test the
cement seal at the base of the casing
which were performed within one year
of petition submission. On April 4,
2002, EDS used a pressure test to
demonstrate the absence of leaks in the
casing, tubing and packer of well #1-12
by forcing water into the annulus to
create a pressure of 1,130 psi and then
closed the valve used to add water to
the annulus. The test standard is a
pressure change of less than 3% in one
hour. The pressure declined by 11 psi,
which is just less than 1%. On April 4,
2002, EDS tested the construction of
well #2-12 by using 1,110 psi. The
pressure declined to 1,090 psi. Twenty
psi is about 2%, so both wells passed
the test and demonstrated the absence of
leaks in the tubing and casing, and
packers. This aspect of mechanical
integrity (MI) is discussed in the federal
regulations at 40 CFR 146.8(a)(1). The
sealing of the casing to the rock
surrounding the well bore immediately
above the injection interval was tested
using a short-lived radioactive (RA)
tracer material which was carried deep
into each well by a geophysical logging
tool lowered into the wells on a cable
on January 8, 2002, in the case of well
#1—12, and on December 6, 2001, in the
case of well #2—12. The tracer was
released during injection of fresh water.
The same tool which releases the tracer
also contains detectors that are used to
trace the movement of the RA tracer. If
the cement sealing the well bore is not
sound, RA material will go up the well
bore outside the casing. The logging tool
is used to determine the depth to which
the tracer moves before it leaves the
well bore. There was no indication of
upward movement during either test.
Both of these tests will be repeated
annually.

In addition, EDS made temperature
measurements at short intervals along
the well bores to determine if liquid is
moving from any formations penetrated
by the well, along the well bore, and
into a USDW. New temperature logs
will be made at five-year intervals.
These two tests (radioactive tracer
surveys and temperature logs) offer very
effective means of determining whether
the injected waste remains in the
injection zone.

D. Site Description

The EDS injection wells are located at
28470 Citrin Drive within the City of
Romulus in Wayne County, Michigan,
near Detroit.

1. Geological Location

Geologically these wells are located
on the eastern edge of the Michigan

Basin. Locally, dip is to the northwest
at about 100 feet per mile. About 4,350
feet of Paleozoic sedimentary rocks
covered by about 100 feet of glacially
deposited materials overlie the granitic
Precambrian basement.

The injection wells at the EDS facility
have approximately 2,980 feet of
separation between the lowermost
USDW, found in the Detroit River
Formation, less than 390 feet below the
surface, and the top of the injection
zone 3,369 feet below the surface (See
Figure 1). This separation zone is
composed of dolomites, shales,
sandstones and siltstones which are
predominantly characterized by low
permeability at this location. Pressure
bleed-off zones are an important factor
in the containment of wastes. All
sedimentary formations are made up of
horizontal layers which have differing
permeabilities. Layers with low
permeability retard upward movement
and layers with high permeability allow
both upward and horizontal movement.
Because upward movement is resisted
again and again by layers with low
permeability, fluids tend to flow
horizontally. As a result, the pressure
which drives the movement is reduced
by the horizontal flow which occurs in
any layer having higher permeability
than the layer above it. The regulations
require at least one major permeable
bleed-off zone between the injection
zone and the base of the USDWs. At the
EDS facility, the major bleed-off zones
are the White Niagaran between 2,133
and 2,227 feet and the Sylvania
Sandstone between 400 and 550 feet
below the surface. In addition,
numerous other zones are composed of
sand or dolomitized limestone which
have sufficient porosity and
permeability to function as pressure
bleed-off zones.

Seismicity. Michigan is an area of low
seismic risk. Earthquakes felt in
Michigan have been generally minor.
Moreover, the steel casings of deep
injection and production wells are more
flexible and resilient than the rock
through which they pass. As a result,
they are not damaged as a result of
earthquakes unless actually sheared as a
result of movement along a fault which
they penetrate as demonstrated by wells
in seismically active areas like
California and Alaska. Because the
Midwestern earthquakes are widely
scattered, with none reported in the
immediate vicinity of the EDS location,
and have epicenters deep within the
Precambrian granitic rocks far below the
injection reservoir, there is virtually no
possibility of damage as a result of
seismic activity.

2. Injection Zone Description

The injection zone must have
reservoir strata with sufficient
permeability, porosity, thickness, and
areal extent to allow the injected fluid
to be distributed through a large volume
of rock so that there is no long term
increase in pressure in the injection
zone. Above the reservoir zone, the
injection zone must have strata which
have low vertical permeability and are
continuous across the area within which
the reservoir strata will be affected by
injection. These are called arresting
strata, and they prevent upward
movement of wastes from the injection
zone to USDWs or the surface.

The injection zone for the EDS facility
is between 3,369 and 4,468 feet below
the surface. It consists of 900 feet of
reservoir and overlying arresting strata,
and includes upper Precambrian rocks
at the base and the Mt. Simon, Eau
Claire, Franconia-Dresbach,
Trempealeau, Glenwood, and lower
Black River Formations (See Figure 1).
EDS has subdivided the injection zone
into an injection interval and an
arrestment interval. The Mt. Simon, Eau
Claire, and Franconia-Dresbach
Formations at depths from 3,937 to
4,550 feet below the surface will
actually contain the injected wastes.
They make up the injection interval.
The Trempealeau, Glenwood and Black
River Formations between 3,369 and
3,937 feet below the surface will prevent
the waste from moving upward. They
make up the arrestment interval. Each of
these formations extends far beyond the
vicinity of the EDS facility. The Mt.
Simon and Eau Claire Formations reach
the surface in Wisconsin, hundreds of
miles from the EDS facility.

Waste is injected directly into the
injection interval from the open-hole
portion of the waste disposal wells. The
Mt. Simon and Eau Claire Formations
are composed of sandstones interbedded
with siltstone, limestone, dolomite, and
shale. These formations contain a
number of zones which appear capable
of accepting injected waste. The lower
limit for porosity of rock which seems
to accept injected liquids is 12%. The
open-hole geophysical logs identified a
total of 255 feet of section with porosity
greater than 12%.

The permeability for the receptive
intervals of the Eau Claire and Mt.
Simon as a whole has been calculated
by analyzing the pressure changes
occurring during injection tests. A two-
layer model was required in order to
simulate the pressures actually
recorded. The two layers are actually a
summation of the effects of numerous
layers, some with higher permeability
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and some with lower. The zones with
higher permeability can be described as
33 feet in thickness with an average
permeability of 400 millidarcies (md).
The zone with lower permeability can
be described as 190 feet thick with an
average permeability of 63.43 md.

The arresting interval is the portion of
the injection zone above the injection
interval, and contains dense carbonates
and shale units with low permeability
and porous carbonates and sandstones
which are pressure bleed-off units. EDS
calculated an average permeability for
the arresting interval by calculating the
harmonic average of vertical
permeability measurements from the
core samples having less than 12%
porosity. That analysis concluded that
the effective vertical permeability of the
arresting interval is less than 0.005 md.

Fracture logging of the three wells
drilled by EDS indicated several sub-
vertical fractures in the arresting
interval. These fractures have limited
height and appear to be filled by
mineral deposits, and do not
compromise the integrity of the
arresting interval. Because there are no
known transmissive fractures or faults
in the arresting interval, it is suitable for
long term waste retention.

3. Confining Zone Description

In addition to the arresting strata
within the injection zone, the injection
zone must be overlain by a second series
of strata which are sufficient to prevent
upward fluid movement. These strata
are known as the confining zone. Like
the arresting interval, the confining zone
must be (1) laterally continuous, (2) free
of transecting, transmissive faults or
fractures over an area sufficient to
prevent fluid movement, and (3) of
sufficient thickness and lithologic and
stress characteristics to prevent vertical
propagation of fractures. The immediate
confining zone above the injection zone
at EDS is made up of the upper Black
River Limestone, the Trenton
Formation, and the Utica and
Cincinnatian Shales which are found
between 2,364 and 3,369 feet (See
Figure 1). This confining zone is 1,000
feet in thickness, and the top is at an
elevation 2,000 feet below the
lowermost USDW. No fractures were
detected in the well bores and no
transmissive faults or fractures are
otherwise known to exist in the
confining zone within the area of
review.

The confining zone will resist vertical
migration because of its low natural
permeability. The confining zone must
be separated from the lowermost USDW
by at least one sequence of permeable
and less permeable strata that will

provide added layers of protection by
either providing additional confinement
(low permeability units) or allowing
pressure bleed-off (high permeability
units). Overlying the confining zone, the
Clinton Formation is made up of shales
and dolomite having low porosity and
permeability. The Salina Formation
contains thick beds of dense, plastic
anhydrite and salt separated by
dolomite, some of which is porous and
permeable, and shale between 1,300 and
2,100 feet. The anhydrite and salt offer
very effective barriers to fracturing and
flow because they deform plastically
under the weight of the overlying
formations to reseal any void space. The
White Niagaran between 2,133 and
2,227 feet is a dolomite which the well
site geologist described as ““a new
disposal formation” in a letter mailed to
the EPA on December 27, 2001. In
addition, the Sylvania Sandstone
between the depths of 400 and 550 feet
is a thick, porous, and permeable
formation which has been used
extensively as an injection zone in the
area. It is capable of accepting large
amounts of fluid without developing
hydrostatic pressures which would be
high enough to either fracture it or even
cause formation water to flow through
an open conduit into the USDW. The
layers are continuous for hundreds of
square miles. They provide the added
layers of protection required by the
regulations.

4. Geochemical Conditions

The petitioner must adequately
characterize the injection and confining
zone fluids and rock types to determine
the waste stream’s compatibility with
these zones. The injection zone is
composed mainly of quartz sandstone,
with minor amounts of siltstone and
dolomite. These rock types are known to
be resistant to most chemical attack.
These Mt. Simon rock types are found
in all wells which inject into the Mt.
Simon. Periodic measurements in other
wells injecting corrosive wastes into the
Mt. Simon do not show changes in the
size and shape of the well bores.
Because these rocks generally are very
resistant to chemical degradation, we
anticipate little, if any, compatibility
problems. To alleviate any problems
that may arise from reactions between
the native formation fluids and the
injected wastes, EDS will inject fresh
water to serve as a buffer between the
formation water and the injectate before
it begins to inject wastes and between
injecting each batch of waste. The fresh
water buffers will prevent wastes which
might react with each other to form
solids from mixing in the near well-bore
region and will dilute the mixtures

when they do come into contact as a
result of mixing due to dispersion so
that the possibility of reactions will be
reduced. The confining zone is
composed of silty shale and shaley
dolomite. The injected fluid should
have little effect on the dolomitic layers
because dolomite does not react with
dilute acids at the temperatures which
will exist in the injection zone. The
shale layers are very stable and will be
essentially unaffected by contact with
the injectate.

5. Wells in Area of Review

Under 40 CFR 146.63, the area of
review (AOR) of class I hazardous waste
wells is a two-mile radius around the
well bore or a larger area specified by
EPA based on the calculated cone of
endangering influence of the well. The
cone of endangering influence is the
area within which pressurizing the
injection interval can raise a column of
formation fluid or injected fluid
sufficiently to cause contamination of a
USDW. When calculated using values
for geological parameters which are
accepted as most likely to be
representative of actual conditions, the
cone of endangering influence for the
EDS injection wells has a radius of
23,275 feet, or 4.4 miles from the center
of the line between the two wells.
However, because this did not represent
a worst-case scenario, EDS used more
conservative values and calculated an
enlarged cone of endangering influence
which reaches 32,280 feet from the
center of the line connecting the two
wells. Under 40 CFR 148.20(a)(2)(ii), a
petitioner must locate, identify, and
ascertain the condition of all wells
within the injection well’s area of
review that penetrate the injection zone
or the confining zone. EDS conducted a
well search over the larger cone of
endangering influence consistent with
the requirements of 40 CFR
148.20(a)(2)(ii) and 146.64, and
identified two wells penetrating the
confining zone and/or injection zone.
As discussed below both of these wells
have been properly plugged, completed
or abandoned so no corrective action is
required under 40 CFR 148.20(a)(iii) and
146.64.

The McClure Oil Co. Fritsch et al. #1
is located about 4.5 miles south of the
EDS site. That well was drilled to a
depth of 2,885 feet in 1955 and then
plugged with heavy mud with a bridge
plug at 1750 feet. The plugging was
approved on July 21, 1955, by the
Michigan Department of Conservation.
This well has been properly abandoned,
and there is no potential for fluids to
move through a conduit. Moreover, the
maximum depth of this well is almost
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800 feet above the reach of the predicted
upward migration of waste from the
EDS well.

The second well, the EDS #1-20, was
drilled by EDS in 1993 at a site which
was to be used for the facility under
review. This well, which was properly
completed pursuant to an EPA UIC
permit, penetrates the entire injection
zone. The lower portion of the well has
been plugged using a cast iron bridge
plug above the injection zone with 50
feet of cement on top of the bridge plug.
This meets Region 5’s standards for
plugging wells within the AOR, and will
prevent the well’s casing from serving as
a conduit for the movement of fluids
from the injection zone. Moreover, on
January 12, 1999, EDS entered into a
Stipulation and Consent Agreement
with the Michigan Department of
Environmental Quality (MDEQ). This
agreement authorizes EDS #1-20 to
remain inactive and not be considered
abandoned, so long as all applicable
requirements are met, until 30 days after
EDS'’ receipt of all MDEQ approvals for
the Citrin Drive facility. The agreement
requires EDS to permanently plug and
abandon the well within that 30-day
period. When the well is abandoned, the
EPA UIC permit for well #1-20 requires
that the well must be properly plugged
and abandoned under a plan approved
by EPA. Well # 1-20 is properly
completed, is not abandoned, and will
be permanently plugged and abandoned
pursuant UIC requirements. Therefore, a
corrective action plan under 40 CFR
148.20(a)(iii) and 146.64 is not required.

It is probable that Sun Pipe Line
Company will drill at least one injection
well slightly more than one half mile
from the nearest EDS well. Region 5
issued a permit for the construction of
a well to be used for the injection of
non-hazardous salt brine about 2,800
feet northeast of the nearest EDS well.
Any injection wells which the Sun Pipe
Line Company drills will be constructed
to standards approved by Region 5 for
the protection of USDWs and the
construction will be overseen by Region
5’s contract inspectors.

Because no wells penetrating the
confining zone or injection zone are
improperly plugged, completed or
abandoned, a corrective action plan is
not required under 40 CFR 146.64 and
148.20(a)(2)(iii).

6. Absence of Known Transmissive
Faults

There are no known transmissive
faults in the Glenwood, Trempealeau,
and Franconia Formations, the strata
within the injection zone that will
confine fluid movement. Moreover, the
interference test conducted on June 12—

15, 2002, indicates that there are no
transmissive fractures cutting the
injection interval within the area
between and near the wells.

E. The Use of Predictive Models to
Demonstrate No Migration

The most practical and credible
means for petitioners to demonstrate no
migration of hazardous constituents
from the injection zone is through the
use of predictive mathematical models.

1. Conceptual Models

As discussed in the preamble to the
final rule for petitioning for exemption,
no-migration demonstrations rely upon
conservative modeling techniques to
evaluate the potential for migration of
hazardous constituents from the
injection zone. Fluid flow modeling is a
well-developed and mature science and
has been used for many years in the
petroleum industry. A wide range of
models exists that provide the capability
to analyze pressure build up, lateral
waste migration, vertical fluid
permeation into overlying confining
material, and leakage through defects in
overlying aquitards; and models make it
possible to predict tendencies or trends
of events that have not yet occurred or
that may not be directly observable.
Under the no migration standard, a
demonstration need not show exactly
what will occur, but rather what
conditions will not occur. Conservative
modeling can be used to “bound the
problem” and can legitimately form the
basis for the petition demonstration.
(See 50 FR 28126-28127 (July 26,
1988)).

2. Model Validation

The conceptual model incorporated
within the “no-migration”
demonstration must be validated. The
objective of model validation is to
demonstrate that the model adequately
represents the type of rock layers, the
physical processes of the injection zone,
and the boundary conditions of the
modeled interval.

In this case, a two-layer model was
found to match the pressure responses
measured during an interference test.
We know from the measurements made
during drilling that there are many
layers of significantly different
properties within the injection zone.
However, it is often the case that the
effects of many layers can be
consolidated so that a simpler model
can be used. The values determined for
the two model layers are reasonable
based on the type of rock in the
injection zone and the actual
measurements of physical properties. As

a result, this part of the model is
validated.

3. Verification of Mathematical
Simulators

When used to make predictions, the
simulator must be adequately verified.
The verification process has two
principal objectives: (1) To ensure that
the simulation code is mathematically
accurate, and (2) to ensure that the
various features of the code are used
correctly. Frequently simulators are
verified by comparing the results of the
simulator to be verified against the
results from a previously verified
simulator or an analytical solution.

Several different computer programs
were used to simulate various
phenomena in this demonstration.
Pressurization was simulated using a
computer code named INTERACT. The
movement of the plume was simulated
using empirical formulas which were
verified by matching results of
simulations incorporating similar
models against those produced by
SWIFT II, which has been extensively
verified. Each of these methods and
computer codes has been used in
previous no migration demonstrations.

F. Application of Computer Simulation
to the No-migration Demonstration

The petitioner chose to demonstrate
that waste injected at the EDS facility
wastes will remain in the injection zone
and will not migrate to a point of
discharge or interface with an
underground source of drinking water
for a period of 10,000 years. This
demonstration was based on a showing
that a geological model representative of
the disposal reservoir and the overlying
rock strata would contain the waste
constituents within the disposal
reservoir for a period of 10,000 years
under the conditions of the simulation.

1. Model Development and Calibration

The development of the EDS model
was conceived to be conservative to
account for the uncertainties which
exist because of inherent geological
variability and because the subject wells
had not been constructed at the time the
modeling was begun. A conceptual
model was developed using information
developed from logs, core and other
testing carried out during drilling of the
EDS #1-20 well. The model included
hydrogeologic information such as
porosity, permeability, and thickness of
the various zones. Next, this initial set
of hydrogeologic parameters was
calibrated or fine-tuned by comparing
pressure responses predicted using
these parameters to pressure records
from injection tests of wells #1-12 and
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2—-12 made during the period from June
12-15, 2002.

Other model parameters, such as
viscosity of the injected fluid, and
diffusion coefficients of the waste
constituents, were assigned from site-
specific information when possible, and
otherwise based on values which have
been reported in similar situations and
appeared in peer-reviewed writings.
Where parameters were uncertain,
conservative values were chosen. For
those parameters most affecting pressure
build up and waste migration, such as
permeability, a range of values was
modeled so that pressure and migration
under less favorable conditions could be
determined. This sensitivity analysis
indicated that containment of wastes
within the injection zone would occur
even if actual conditions are much less
favorable than there is reason to suspect.

The original model assumed that flow
within the injection zone would be
within a single zone of uniform
properties. This model failed to allow
simulations of tests made in the #2-12
well to match pressures actually
measured. EDS conducted an
interference test by injecting water into
one well and measuring the pressure in
the other well to eliminate the pressure
effects caused by residual blocking of
pore throats in the sandstone reservoir
adjacent to the well bores. Good data
were obtained through this test, but the
simulator could still not match the
measured pressures. Other models were
tried. A model incorporating layers
having differing permeability with flow
possible between the layers was found
to result in a remarkably close match.
The poorest match between correlative
simulated and measured pressure values
was within 1.5%. For the most part, the
simulator was able to match the real
data almost perfectly. The successful
model includes one layer which is 33
feet thick with a permeability of 400 md
and one which is 190 feet thick with a
permeability of 63.43 md, as mentioned
above in the Injection Zone Description.
The porosity of both zones was set at
11%.

This two-layer model is a reasonable
explanation of how the disposal
reservoir which was investigated during
the drilling of the three EDS wells will
react to injection. The logs and cores
showed that there are many individual
layers with varying permeability and
that their effective net thickness is in
the range of 200 to 250 feet. The average
net porosity of these layers is about
11%. Other values used in the
simulation also match those measured
or calculated using standard procedures.
As a result of approximating
measurements made by tests in the

wells, the model has been proved to be
a valid surrogate for the reservoir itself.
EDS actually modeled pressure buildup
and plume movement only in the
thinner zone (33 feet thick with 400 md
permeability) to simplify the predictive
modeling, This is conservative because
it results in a more widespread plume
and a larger radius for the zone of
endangering influence than the use of
the full two-layer model would.
Although the results are less accurate
than they might be, the deviation from
accuracy is toward making the results
appear to be “worse”” than we have
reason to expect. Because we are less
interested in accuracy than in ensuring
we made conservative assumptions,
such simplifications are an acceptable
and commonly used practice.

2. Model Predictions

Two simulation time periods were
considered in the demonstration: A 20-
year operational period and a 10,000-
year post-operational period. For the
operational period, vertical migration
was calculated as though the maximum
allowable pressure was used for
injection through the entire operational
period. For the post-operational period,
additional lateral migration due to the
natural flow gradient and buoyancy, and
additional vertical migration due to
molecular diffusion were simulated.
Modeling results, and the parameter
choices which ensure that these results
represent reasonably conservative
conditions, are presented below.

For the simulated operational period,
the total simulated injection rate for the
facility was set at 166 gpm for the first
19 years and 11 months of the 20-year
service life. For the final month, the
simulated rate was increased to 270 gpm
for a single well. This rate plan results
in the highest possible pressurization of
the reservoir. However, the 33-foot
reservoir layer accepted half of this
volume while the 190 feet of the well
bore with lower permeability accepted
the remainder. This flow split was
determined through the simulation. The
product of the thickness and the average
permeability of a zone relative to other
available zones determines the fraction
of flow which it will accept. The
pressure increase in the 33-foot zone is
the only result which was calculated.
Assuming injection at the maximum
rate into a portion of the injection zone
provides a conservative cushion to the
demonstration by causing an over-
prediction of waste migration. To
simplify computation and make the
assumptions more conservative, the
increase of 1,176 psi, which was
predicted to occur only at the end of the
operational period as a result of

increasing the injection rate to 270 gpm,
was assumed to exist for the length of
the entire operational period. The
maximum pressure buildup will be
greatest near the injection wells and will
decrease outward, declining to less than
89.6 psi at a distance of 4.4 miles (the
edge of the regulatory Area of Review)

at the end of the 20-year operational
period.

Analytical solutions were also used to
predict vertical waste migration. To be
conservative, EDS doubled the length of
the operational period, assumed that the
maximum pressure will exist
throughout this period, and found that
injectate will penetrate through 10.1 feet
of the arresting strata.

During the post-operational period,
pressure in the injection zone will
decrease and cease to cause movement.
Molecular diffusion, which is random
motion of individual molecules through
the watery fluid which permeates even
apparently dense rock, becomes the
primary mechanism causing upward
migration. EDS used an integrating
method, taking into account lithologic
differences for each foot of movement,
to calculate vertical diffusion distance
above the level reached by injectate
during the operational period. This
method also used the highest coefficient
of molecular diffusion for any waste
constituent and a concentration
reduction to one trillionth (10 —12) of
the starting concentration. This means
that the resulting distance is that at
which the concentration of any
constituent will be less than one part in
a trillion. For constituents which are
still toxic at concentrations of one in a
trillion, EPA will impose limits on
starting concentrations in the injectate
to ensure that no constituent will
migrate beyond the resulting distance in
hazardous concentrations. The EDS UIC
permits will be modified to incorporate
these limits. The maximum vertical
movement of the waste front during the
post-operational period is 227 feet from
the assumed starting point at 3,925 feet
upward to 3,698 feet, 239 feet below the
top of the injection zone. This is a
conservative estimate because it
assumes 100% concentration of the
most mobile constituent at the limit of
pressure driven fluid movement for the
entire post-operational period.
Therefore, the waste will be contained
within the vertical limits of the
permitted injection zone throughout the
post-operational period.

Lateral migration of the waste plume
during the operational period is driven
almost exclusively by injection
pressure. If 100% displacement of
formation waters from a cylinder of rock
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33 feet thick with an effective porosity
of 11% is assumed, the plume edge
would be 3,199 feet from a single well
at the end of the 20-year simulation
period. This distance is further
increased as a result of failure to
displace 100% of native formation
waters from the cylinder surrounding
the wells. The effect of this failure and
diversion of waste from straightline
movement as a result of diversion
around sand grains is called dispersion.
The effects of dispersion can be
calculated. The preparers of the EDS
demonstration used a reasonably
conservative estimate of 300 feet for
longitudinal dispersivity and 25% of
that value, 75 feet, for transverse
dispersivity. Dispersion will increase
the distance of flow by 13,607 feet in
direction opposite the Sun wells.
Therefore, at the end of the projected
20-year operational period, the total
distance from the center of the plume to
the southwest edge of the plume
determined at the 10-12 concentration
ratio (initial concentration/final
concentration) is 16,806 feet. As
mentioned in the Area of Review
Section, it is possible that Sun Pipeline
will be injecting 2000 gpm for about two
years during the life of the EDS well at
its Inkster Terminal one half mile to the
northeast of the EDS facility. This
injection would cause the center of the
plume to be displaced 2,870 feet to the
southwest, 141 degrees west of north.
This would drive the southwest edge of
the plume 6,069 feet from the center of
EDS’ injection. Dispersion would
increase this to 16,806 feet. Therefore,
the plume could extend more than three
miles from the wells at the end of the
projected 20-year operational period.
This distance is within the area of
review.

The simulation of plume-flow
distance and direction during the post-
operational period considered buoyancy
and the natural flow within the Mt.
Simon and Eau Claire Formations added
to the movement which occurs during
the operation of the wells. Buoyancy
flow occurs because the strata into
which waste will be injected dip
slightly northwest into the Michigan
Basin and the specific gravity of the
injected waste will be different than that
of the native water now filling the pores
in the injection zone. Buoyancy
resulting from either lighter waste being
injected into a more dense native brine
or a denser waste being injected into a
less dense natural formation water
results in a substantial movement of the
waste front. Because of the conservative
assumptions concerning the specific
gravity of the injected waste, the amount

of movement due to the effects of
buoyancy is conservative.

The direction of buoyancy flow is 42
degrees west of north for a heavier waste
and 166 degrees east of north for a
lighter waste. EDS assumed that 100%
of the waste to be injected will be a
brine with a specific gravity of 1.22 (the
heaviest fluid which might be injected)
when calculating the distance of flow
down into the Basin. When calculating
the distance of movement up dip they
assumed 100% of the waste will be
methanol (the lightest fluid which might
be injected) with a specific gravity of
0.88. Because the difference between the
specific gravities of the native brine
(1.153) and methanol is greater than the
difference between those of a heavy
waste, 1.22, and the native brine, the
distance of movement due to buoyancy
will be greater to the southeast. The
angle of dip must also be considered.
The dip to the southeast is 1.14 degrees
and that to the northwest is about 0.68
degrees. To be conservative, the greater
angle of dip was used to calculate the
distances in both directions. The
distance of updip movement of the
centroid of the plume possible as a
result of buoyancy is 14,792 feet in a
direction 166 degrees east of north if the
entire plume is as light as methanol.

Calculations based on the
measurements made at the #2-12 well
and several others indicated that the
rate of flow is 0.4 ft/year in a
northeasterly direction. The effect of
regional flow could result in an
additional 4,000 feet of drift plus
associated dispersion to the movement
of the waste plume over 10,000 years.
Because the direction of flow is actually
somewhat uncertain, the 4,000 feet of
possible movement due to regional flow
was added to the total distance of the
movement regardless of which direction
it was calculated. The net updip
movement of the plume centroid is
20,672 feet in a direction 172 degrees
east of north.

From that point, an analytical method
was used to account for dispersive
spread and project plume movement to
the health-based limits. To make this
calculation, the distance the center of
the plume is displaced by regional flow
(4,000 feet), the distance the center of
the plume is displaced by buoyancy
(14,792 feet), and the distance the center
of the plume might be displaced by the
proposed Sun injection (2,870 feet),
each acting alone, are added, for a total
distance of 21,662 feet. As explained
earlier, the edge of the plume of
hazardous waste is found where the
concentration of waste constituents is
reduced to one trillionth of the original
concentration. Dispersion will move the

health-based limit 27,539 feet beyond
the end of the undispersed plume edge.
At this distance, all hazardous
constituents will be below the health-
based levels or detection limits. To
calculate the total distance of movement
in the updip direction, the original
radius of the plume (3,199 feet), the
distances which the centroid is
displaced by injection through other
wells (2,870 feet), regional flow (4,000
feet), buoyancy (14,792 feet), and the
distance added by dispersion must all
be added, taking into account
differences in the directions of the
component vectors, including an
additional 1,580 feet which SWIFT
modeling indicates should be added to
the results determined using the
analytical method. Therefore, the
maximum predicted lateral migration of
waste at the EDS site is 52,990 feet (10
miles) in the updip, or southsoutheast,
direction.

EDS used similar methods to calculate
the distance of movement in various
directions away from the injection
wells. The downdip plume edge was
found to be within 36,158 feet or 6.85
miles of the injection center in a
northwesterly direction. The nearest
point of discharge into a USDW is
hundreds of miles to the west. Figure 2
shows the distances beyond which we
can be very certain that the waste will
not spread through a period of 10,000
years. Therefore, EDS has demonstrated
to a reasonable degree of certainty that
hazardous constituents will not migrate
vertically out of the injection zone nor
laterally to a point of discharge in a
10,000 year period.

G. Quality Assurance and Quality
Control

EDS and its consultants have
demonstrated that adequate quality
assurance and quality control plans
were followed in preparing the petition.
EPA approved a quality assurance
project plan on November 1, 2001. Some
changes were made to accommodate
changes in plans. These were reviewed
and given informal approval as
necessary. EDS followed an appropriate
protocol for locating records for
penetrations in the AOR, for collection
and analyses of geologic and
hydrogeologic data, for waste
characterization, and for all tasks
associated with the modeling
demonstration.

III. Conditions of Petition Approval

In order to receive an exemption from
the ban on injection of certain
hazardous wastes, the EDS injection
operation must meet the no-migration
standard and the operation must be
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protective of human health and the
environment. Federal regulations at 40
CFR 146.13(a) establish the standard for
a safe injection pressure. Region 5 has
determined that operation at or below
fracture closure pressure is the best
means of assuring that the facility’s
injection pressure will be protective of
human health and the environment.
Therefore, as a condition of granting this
exemption from the ban on injection of
certain hazardous wastes, the EPA will
impose following conditions:

(1) The permitted injection zone must
be comprised of the Precambrian, Mt.
Simon and Eau Claire, Franconia-
Dresbach, Trempealeau, and Glenwood
Formations from 3,369 to 4,550 feet
below the surface;

(2) Injection shall occur only into that
part of the Fraconia-Dresbach, Eau
Claire, Mt. Simon, and Precambrian
Formations which is more than 3,900
feet below the surface and less than
4,550 feet, true vertical depths, below
the surface;

(3) The volume of wastes injected in
any month through both wells at the site
must not exceed 7,275,780 gallons. This
volume will be calculated each month;

(4) Maximum concentrations of
chemical contaminants which are
hazardous at less than one part in a
trillion (1:1,000,000,000,000) shall have
limits for maximum concentration at the
well head set through the permits;
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